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Corporate Governance:  
The Swiss Vote on Agency (and Envy?)
Reference: CapLaw-2013-1

On 3 March 2013, Switzerland’s citizens will have to vote on a proposed amendment 
to its constitution dealing with corporate governance and executive compensation 
in publicly listed companies. The proposed amendment or initiative gathered the re-
quired 100,000 signatures in support and hence a popular referendum at the national 
level becomes necessary. Although often referred to as “Minder Initiative” after Thomas 
Minder, its original promoter, the proposed amendment’s official German name is “Volks-
initiative gegen die Abzockerei” meaning roughly “popular initiative against remunera-
tion rip-off” or in its less drastic official French version: “Initiative contre les rémunera-
tions abusives”.

The Minder Initiative requires inter alia (i) a legally binding shareholder resolution on to-
tal compensation of the board of directors and the senior executive management (Ex-
ecutive Persons), (ii) a direct election by shareholders of the chairperson and the mem-
bers of the compensation committee for every business year, (iii) the prohibition of 
severence payments, sign-on bonuses and transaction based success fees to Execu-
tive Persons, (iv) electronic remote voting and mandatory voting by pension funds and 
disclosure of their votes in shareholder meetings, (v) proxy voting only by independ-
ent proxy elected by shareholders and (vi) the prohibition of delegation of management 
to a legal entity. Non-compliance with any of the above requirements is subject to cri-
minal sanctions: imprisonment of up to three years and fines of up to six times the an-
nual compensation. The proposed changes would be applicable to Swiss corporations 
(Aktiengesellschaften) listed on a stock exchange, including stock exchanges abroad.

Of course, not everything does add up in the Minder Initiative. For example, why would 
a responsible person of a pension fund incur a fine based on compensation of Execu-
tive Persons for not exercising the pension fund’s voting right? A literal reading could 
even lead to the conclusion that imprisonment AND a fine would have to be imposed 
in such a case. The criminal sanctions in particular reveal the rigor of what could oth-
erwise be a legitimate governance proposal in favor of shareholders as principals vis-
à-vis the Executive Persons as their agents. As even its proponents admit, the Minder 
Initiative would not lower executive compensation levels of listed corporates. Neverthe-
less, it is being promoted as a crusade against corporate robber knights, appealing in 
particular to the “Wutbürger”, the “citizen of anger”, so aptly portrayed by Swiss author 
Peter von Matt in his recent book.
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In light of the Minder Initative’s rigor and deficiencies, Swiss parliament has come up 
with an alternative statute that will enter into force on 1 January 2014, in case the 
Minder Initiative is rejected in the popular referendum (the so-called Indirect Counter-
proposal; hereafter Counterproposal). The Counterproposal adopts many of the legit-
imate agency and compensation issues addressed by the Minder Initiative but avoids 
its rigor. For example, no criminal sanctions are included and rather than setting out 
a general prohibition, shareholders themselves can decide on severance and certain 
other payments to Executive Persons.

Of course, the Counterproposal has its drawbacks und ambiguities as well. For exam-
ple, the extent to which variable components can be included in the basic total com-
pensation to be approved by shareholders is unclear. From an international perspective 
and like the Minder Initiative, it also has some “quasi” extraterritorial effects: It impacts 
companies entirely held by foreign shareholders listed abroad with an exe cutive man-
agement based abroad and whose employment terms are subject to foreign law solely 
because of their Swiss incorporation. One may query whether the nexus to Swiss juris-
diction is sufficient to warrant regulation of such companies by Switzerland.

No matter what the outcome of the popular referendum on 3 March 2013 is, a major 
overhaul of Swiss corporate governance rules for listed companies is bound to happen. 
One may hope that Swiss voters let themselves guide by legitimate agency concerns 
rather than by envy.

Market Abuse and Takeover Law— 
A New Start under Swiss Law
Reference: CapLaw-2013-2

On 28 September 2012, the Swiss parliament passed a bill amending the Stock Ex-
change Act (SESTA). The amendment, which is due to enter in force on 1 April 2013, 
introduces fundamental changes to market abuse and takeover law, as well as other 
minor revisions of Swiss securities laws: it overhauls the market abuse regulations by 
introducing a new administrative enforcement regime and introducing heavier criminal 
sanctions for insider dealing and market manipulation. Second, it extends the scope 
of application of Swiss takeover law and disclosure rules, while introducing a strict re-
gime of equal treatment of investors in connection with mandatory bids.

By Rashid Bahar

On 28 September 2012, the Swiss parliament passed a bill amending the Stock Ex-
change Act (SESTA). The amendment, which is due to enter in force on 1 April 2013 
will change fundamentally Swiss financial markets regulations, market abuse, takeover 
law and rules on the disclosure of substantial shareholdings.
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1)  Market Abuse

The revision of Swiss market abuse law seeks to reinforce significantly measures 
against market abuse. To do so, the new law introduces an administrative law regime 
against market abuse granting explicit enforcement authority to the Swiss Financial 
Market Supervisory Authority (FINMA) and expands the scope of the criminal offense 
of insider dealing while introducing more severe sanctions for characterized forms of 
insider dealing and market manipulation and subjecting all offenses to federal jurisdic-
tion.

a)  Administrative Regime

Following the European example of the Market Abuse Directive (Directive 2003/6/
EC), the revised SESTA introduces into Swiss law an administrative law regime against 
market abuse which will operate independently from the existing criminal law regime. 
Admittedly, since the late 1990s, the Swiss Federal Banking Commission, the prede-
cessor of FINMA, held that a regulated entity as well as its directors and officers were 
not allowed to trade the basis of material non-public information and, after a heated 
debate, had issued in 2008 a circular on the market conduct rules with a list of ac-
tions securities dealers were expected to do to avoid market abuse (FINMA Circu-
lar 08/38). These efforts rested, however, on fragile foundations, since the regulator 
could not point out to a specific provision enabling it to address these issues and, more 
importantly, was powerless against actions committed by non-regulated entities which 
were beyond its reach. This gap has now been filled by the amended SESTA which in-
cludes two regulatory provisions on the use of insider information (article 33e SESTA) 
and market manipulation (article 33e and article 33f SESTA) and confers on FINMA 
the authority to enforce these provisions, as well as disclosure rules, against any inves-
tor, regardless whether it is regulated or not (article 34 SESTA).

i)  Insider Dealing

Article 33e SESTA introduces an administrative regime against certain abusive prac-
tices in connection with “insider information” which is broadly defined as any confi-
dential information whose disclosure is likely to significantly influence the price of se-
curities admitted to trading on a Swiss exchange or a platform that is similar to an 
exchange within the meaning of article 3 (4) SESTA. In other words, this definition mir-
rors the definition of insider information as (a) material (b) non-public (c) information 
which is used in most jurisdictions, but limits scope to securities admitted to trading on 
a Swiss exchange.
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More specifically, pursuant to article 33e SESTA, it is unlawful:

(a) to use insider information to trade in securities admitted to trading on a Swiss ex-
change or a similar institution (Swiss Securities) or on financial instruments based 
on such securities;

(b) to communicate insider information to another person; or

(c) to use insider information to provide a recommendation to acquire or dispose of 
Swiss Securities or derivatives based on them.

The statute distinguishes two types of insider dealing: on the one hand, insider deal-
ing, strictly speaking, i.e. when an investor uses inside information to trade on the mar-
ket, and, on the other, tipping, which can be committed either by tipping off other inves-
tors either by communicating insider information or by recommending other investors 
to acquire or dispose of Swiss Securities or derivatives, without actually disclosing the 
insider information itself.

Unlike its criminal law counterpart, this provision does not distinguish how the author 
got access to the insider information, whether the author sought to obtain a financial 
advantage or whether he acted intentionally (article 40 SESTA). As long as the au-
thor knew or should have known that he was using insider information, he is deemed 
to have committed a violation of administrative law. Thus, in line with the EU-Market 
Abuse Directive, administrative law enforces a strict application of the equal access 
doctrine which aspires to ensure that all market participants get equal access to all 
material information, and applies to any person having access to insider information. 
This provision applies, therefore, not only to insider dealing by “primary insiders” who 
are in a position giving them direct access to insider information, but also to other mar-
ket participants who know by chance or through other dealings unrelated to the issuer, 
thus capturing the actions of analysts and financial journalists as well, regardless of 
how they access the information.

Moreover, this broad definition of insider dealing will go over and above the narrow 
definition of insider dealing to include other practices, such as front running client or-
ders or scalping clients, to the extent this information provides the financial intermedi-
ary with an undue advantage over other market participants. In other words, the market 
abuse will also bar securities dealers and asset managers from using their privileged 
position due to their access to information on their client orders or the status of its own 
inventories.

Considering the broad scope of the regulatory definition of insider dealing, the stat-
ute provides for an explicit regulatory authority for the Federal Council to issue an or-
dinance defining what types of actions are admissible in connection with the prepara-
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tion of a public takeover bid and setting forth additional duties for insiders (article 33e 
(2) SESTA). A draft of these rules has recently been published for comments and, 
based on the draft, they are likely to permit a potential bidder to continue acquiring se-
curities on the market in view of publishing a tender offer, as long as the decision to 
present—or the intention to present—a bid was not based on inside information (arti-
cle 55e(b) P-SESTO). This rule will be extended to decisions based on an intention to 
trade in securities (article 55e(a) P-SESTO) and provide a general exemption for the 
Federal Government, the Cantons and Communes as well as the Swiss National Bank 
to the extent they discharge their public duties and are not trading for investment pur-
poses article 55e(c) P-SESTO. Similarly, the draft ordinance contemplates to provide 
explicitly that forwarding inside information to a person needing such information to 
discharge legal or contractual duties does not constitute insider trading. However, the 
rules stop short from obliging issuers, financial intermediaries, or other parties from 
preparing insider lists or taking other specific measures to prevent insider trading, al-
though many institutions will introduce such measures as a precautionary measure (ar-
ticle 55f P-SESTO).

ii) Market Manipulation

In addition to insider trading, the amendment also introduces an administrative law re-
gime against market manipulation. Under this regime, market manipulation will cover 
two types of behaviors: on the one hand, it will apply to the public dissemination of 
false or misleading information, i.e. information which provides an incorrect or mislead-
ing signal with respect to the offer, the demand or the price of a Swiss Security. On the 
other hand, it will also apply to transactions and orders, by persons who know at least 
constructively, that such transactions or orders provide a false or misleading signal for 
the offer, demand or price of Swiss securities. Thus, unlike the criminal offense of mar-
ket manipulation (article 40a SESTA) which only applies to simulated transactions, the 
administrative law regime will extend to real transactions carried out to manipulate the 
market for a Swiss security. This expands significantly the scope of the provision to 
cover various manipulative practices such as squeezes, pump and dump schemes, as 
well as naked short selling.

To offer a certain degree of legal certainty, the statute expressly mandates the Federal 
Council to define the limits of market abuse in an implementing ordinance which will 
provide for safe harbor rules and accepted market practices.

With respect to market manipulation, the SESTA specifically requires the ordinance 
to tackle price stabilization plans and share buybacks. While the rules were not yet 
adopted, it seems that the rules on share buybacks reflect the existing rules issued by 
the Takeover Board and will not entail significant changes to the substantive rules gov-
erning buybacks (article 55a to article 55c P-SESTO). However, the authority of the 
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Takeover Board to regulate these capital market transactions will be significantly lim-
ited.

With respect to price stabilization, however, the ordinance will provide for a regulatory 
framework to carry out trades for stabilization purposes (article 55d P-SESTO) which 
mirrors to a certain extent the European law regime applicable to such transactions. It 
provides that price stabilization efforts may be carried out for 30 days after a public of-
fering of Swiss securities provided that the price paid for stabilization purposes does 
not exceed the offering price or in connection with rights offerings the market price 
(article 55d(a) and (b) P-SESTO). Moreover, to ensure transparency, the duration of 
the stabilization plan and the securities dealer instructed to implement the plan need to 
be published in advance (article 55d(c) P-SESTO) and the actual volumes traded un-
der the plan need to be published at the latest seven days after the initiation and upon 
completing the stabilization measures (article 55d(d) P-SESTO).

iii)  Enforcement by FINMA

The main advantage of an administrative regime lies with the enforcement capabil-
ities of a regulator which is bound by less procedural hurdles than a criminal prose-
cutor. Therefore, under the new administrative law regime, FINMA will be specifically 
empowered to investigate and take enforcement action against any persons who are 
suspected of having breached the regulatory provisions using all the tools of adminis-
trative law.

Moreover, FINMA will be able, under the new regime, to act against all market parti-
cipants regardless whether they are regulated financial intermediaries or not. There-
fore, FINMA will be entitled to request all market participants to provide information 
and documents under article 29(1) of the Financial Market Supervisory Authority Act 
(FINMASA), over and above their ordinary obligations to cooperate with an authority 
under the common rules of administrative procedure. Since FINMA acts exclusively as 
an administrative agency, these broad investigative powers are unfettered by any priv-
ilege against self-incrimination and, thus, will enable FINMA to compel individuals and 
agency to produce documents and testify against themselves. These powers will be 
only contained by the requirements of administrative procedure and most importantly 
formal due process rights.

These extensive investigative powers are however counterbalanced by the range of 
measures FINMA can order: while, FINMA has enforcement powers ranging from issu-
ing a declaratory decision, including a “naming and shaming order” requiring the publi-
cation of the decision, to confiscating the proceeds of unlawful activities, its powers will 
stop short from collecting fines or other monetary punishment. Therefore, it remains to 
be seen what the practical impact of this regulation will be with regard to unregulated 
market participants who do not necessarily care for their standing with the regulator 
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nor their reputation in the public eye. At the same time, it remains to be seen if courts 
will let FINMA act on these broad powers or whether they will try to constrain them 
through procedural safeguards based on the European Convention on Human Rights 
considering the repressive nature of these administrative measures.

b)  Criminal Law

In addition to introducing an administrative regime, the amendment also revamps the 
criminal law provisions on insider trading and market manipulation. On a purely formal 
basis, these provisions will be moved from the Criminal Code into SESTA. However, the 
reach of the amendment goes over and above this presentational issue.

i)  Insider Trading

The criminal provision on insider trading has been extended and refined (article 40 
SESTA). First of all, the revised article 40 SESTA expands the definition of primary in-
siders, i.e. persons who are deemed to be an insider based on their position, to encom-
pass all persons who due to their shareholding or their activity have access to insider 
information, thus including major shareholders to the list of insiders and opening up the 
characterization of primary insiders from an enumerative catalogue of positions (arti-
cle 40(1) SESTA). Second, the statute also extends the definition of tippees to include 
not only persons who receive insider information, directly or indirectly, from a primary 
insider but also persons who acquire access to such information through a crime or a 
felony (article 40(3) SESTA).

The amended provision on insider trading also introduces heavier criminal sanctions 
ranging up to five year of prisons for insider trading carried out by a primary insider 
in view of achieving a financial advantage of more than CHF 1 million (article 40(2) 
SESTA). This change affects the characterization of the offense by making such char-
acterized forms of insider trading a crime (as opposed to a mere misdemeanor). Conse-
quently, this revision makes such forms of insider trading predicate offenses to money 
laundering. Thus, financial intermediaries will be expected to monitor their clients to de-
tect characterized insider trading and, consequently, senior executives of listed compa-
nies, bankers, auditors, and corporate lawyers may, going forward, need to be treated 
as high risk clients subject to close scrutiny.

Finally, the amendment creates a new offense, which sanctions with a fine the use of 
insider information by persons who are neither primary insiders nor tippees in view of 
realizing a financial advantage through trading in Swiss Securities or any derivative fi-
nancial instrument, thus, substantially expanding the scope of this offence.
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ii)  Market Manipulation

By contrast, the criminal provision on price manipulation has largely remained un-
changed (article 40a SESTA) and the few changes are limited to drafting points: the 
statute aligns the terminology with the one used in connection with insider trading, 
thus ensuring that both provisions have the same scope. Furthermore, the statute no 
longer provides that the financial advantage sought to be gained through market ma-
nipulation needs to be unlawful. However, this amendment does not really change the 
situation, since it was widely accepted that any financial advantage gained through 
market manipulation was deemed to be unlawful.

The most notable change in connection with criminal market manipulation is the char-
acterization of offenses carried out with a view of realizing a financial advantage of 
more than CHF 1 million as a crime. As mentioned above in connection with insider 
trading, this turns characterized market manipulation into a predicate offense to money 
laundering, with the same consequences for banks and financial institutions that were 
already mentioned above in connection with insider trading. Therefore, banks and fi-
nancial intermediaries will be required to monitor trading patterns and intervene if they 
believe that they identified a case of market manipulation.

iii)  Federal Jurisdiction

The revision subjects both offences to federal jurisdiction (article 44 SESTA) in order 
to centralize the prosecution of these offenses with the hope that this will lead to more 
effective enforcement of the criminal sanctions for market abuse.

2)  Takeover Law

The amended SESTA will introduce three series of changes to existing takeover law by 
expanding the scope of Swiss regulations, prohibiting the payment of control premiums 
prior to the publication of a mandatory bid, and adjusting the procedure rules applica-
ble to takeovers.

a)  Scope

First, the revised SESTA extends the scope of the Swiss disclosure rules and Swiss 
takeover law to include public tender offers for shares of foreign issuers that are listed 
primarily in Switzerland (article 20(1) SESTA; article 22(1) SESTA). Swiss law will 
therefore apply to all Swiss issuers provided their equity securities are listed in Swit-
zerland and to foreign issuers whose securities are listed primarily in Switzerland. The 
term “primary listing” is, however, not explicitly defined by the act and the Listing Rules 
of SIX Swiss Exchange do not use it either. Based on the draft ordinance, this term 
will cover all foreign issuers that are subject to at least the same rules than Swiss 
ones  (article 53b(1) P-SESTO-FINMA). To avoid any misunderstanding, the exchanges 
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are expected to publicize which firms are primarily listed in Switzerland (article 53b 
(1)  P-SESTO-FINMA).

To avoid contradictions among regulatory regimes, the act provides that the Takeover 
Board may grant an exemption from Swiss takeover regulations in situations where the 
latter is in conflict with a foreign law that ensures an equivalent level of investor pro-
tection (article 22(1bis) SESTA). It remains, however, to be seen how this provision will 
be applied in practice and, in particular, in which situations the Takeover Board will con-
sider that foreign law is equivalent to Swiss law, even if it leads to an outcome that is 
not compatible with the one provided for by Swiss law.

b)  No Control Premiums prior to Mandatory Bids

More importantly, the amendment bars acquirers from paying a control premium prior 
to a mandatory bid (article 32(4) SESTA). Where as currently bidders are allowed to 
pay a premium of up to 25% of the bid price when acquiring shares before publish-
ing a tender offer, the revised rules provide with respect to mandatory bids an absolute 
equal treatment of investors with respect to transactions carried out both during and 
prior to the publication of the tender offer. This change is, thus, the epilogue to a se-
ries of cases where the takeover board sought to expand the scope of the best price 
rule, which provides that a bidder is, during a tender offer, required during a bid to offer 
to shareholders tendering the shares at least the same price as what it paid in off-ex-
change transaction, as well as efforts of independent directors to ensure that all share-
holders receive the same price for their shares.

This does not mean that control premiums will disappear altogether under Swiss law. 
Indeed, even after the entry in force of this amendment, it will remain possible for issu-
ers to opt out from the mandatory bid regime altogether and, consequently, to pay con-
trol premiums in connection with takeovers of such issuers. Although this option was 
not open in most transactions until recently, a recent decision of the Takeover Board 
may turn the situation upside down. Indeed, the Takeover Board overruled its existing 
precedents banning all opting-out decision which profit a specific investor and held 
instead that it would not challenge opting-out decisions provided that they were ap-
proved by a majority-of-the-minority vote (see Decision 518/01 of 11 October 2012 
of the Takeover Board in the matter of Advanced Digital Broadcast Holdings AG, N 16). 
Based on this precedent, bidders who would like to pay a control premium, will be al-
lowed to do so, if they can convince the minority shareholders to opt out of the manda-
tory bid regime. It therefore remains to be seen if this new decision does not undo in 
fact the newly adopted prohibition of control premiums.
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c)  Enforcement of Mandatory Bids

To improve the enforcement of the mandatory bid regime, the amendment includes two 
types of measures: First, it confers to the Takeover Board, instead of civil courts, the 
power to suspend voting rights and prohibit any further acquisition of shares if it has 
founded suspicions of a breach of the duty to present a mandatory bid (article 32(7)
SESTA). These measures can be ordered as long as needed to determine the exist-
ence of an obligation to present a mandatory bid and after that, if required, until the bid 
is published.

This change is more than a formal change. Indeed, by granting the Takeover Board the 
authority to issue such orders, the regulation of takeover bids is likely to become more 
effective. As an administrative authority, the Takeover Board will be entitled to act of its 
own initiative without waiting for a plaintiff to file a civil complaint and civil judge to act. 
As the authority in charge of deciding on the merits of an obligation to publish a take-
over bid, the Takeover Board will also be in a position to act quickly by issuing, if ne-
cessary, a preliminary order. Moreover, from an institutional perspective, the Takeover 
Board has proven that it is capable and committed to act quickly and decisively in situ-
ations where time is of the essence.

Second, the revised SESTA makes it an administrative criminal offence to intention-
ally fail to present a mandatory bid not with standing a final decision finding that such 
a duty exists sanctioned with a fine of up to CHF 10 million. Considering that the time 
that may lapse from the moment that a mandatory bid is triggered to the final decision 
on the merits declaring that a bidder is obligated to present a bid, this offense is, practi-
cally speaking, not likely to apply very often. To the contrary, it is more likely to as a de-
terrent. Nevertheless, it may contribute to ensure compliance with the mandatory bid 
rules.

d)  Other Procedural Changes

Incidentally, the amendment provides for several other procedural changes. Most im-
portantly, the threshold for minority shareholders to have standing as a party in take-
over proceeding was raised from 2% to 3% of the voting rights (article 33b(3) SESTA). 
While reducing access to justice for minority shareholders, this will offer greater cer-
tainty to bidders: by matching the threshold for having standing to sue with the first 
threshold for the disclosure of substantial shareholdings, bidders will be able to map 
prior to launching their bid where opposition is likely to come from and address this is-
sue proactively. Additionally, the amended rules clarify that minority shareholders can 
participate in appellate proceedings in front of FINMA only if they were a party to the 
proceedings of the Takeover Board or if they did not have the possibility to participate 
in such proceedings at the level of the Takeover Board.
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Finally, the revised SESTA disapplies the rules on the standstill of deadlines during 
court holidays in connection with proceedings relating to takeovers, thus correcting 
what was probably a legislative oversight (article 33d(3) SESTA). Furthermore, the stat-
ute grants the Takeover Board the authority to collect fees from parties to cover the 
costs of proceedings, thus providing a formal statutory basis for the existing practice of 
the Takeover Board under its Takeover Ordinance (article 23(5) SESTA).

3)  Disclosure of Substantial Shareholdings

The revised SESTA finally introduces changes to the rules on the disclosure of sub-
stantial shareholdings. These amendments expand the scope of the rules and the en-
forcement authority of FINMA, while cutting back the maximum fine for violations of 
the disclosure rules.

a)  Expanded Scope and Enforcement Authority

The first change to the Swiss disclosure rules mirrors the ones introduced for take-
overs. It expands the application of this area of Swiss securities laws to shareholdings 
in foreign issuers that are primarily listed in Switzerland (article 20(1) SESTA). How-
ever, unlike takeover law, the revision does not contemplate the possibility of an ex-
emption if other applicable rules offer a similar level of protection as Swiss law. Thus, 
investors holding positions in dual listed foreign issuers may need to monitor positions 
and disclose shareholding under several regulations, as they already have to do for po-
sitions in dual listed Swiss issuers.

The broader enforcement authority conferred onto FINMA marks, however, a more sig-
nificant change. Following the same model as with mandatory bids, FINMA will acquire 
the power to suspend the voting rights and to prohibit investors from acquiring addi-
tional shares or options on shares if it has sufficient evidence of a potential breach of 
disclosure duties (article 34b SESTA). This measure can remain in force until FINMA 
determines whether the investor complied with its disclosure obligations (either be-
cause the latter filed a notice or because FINMA recognizes that no disclosure duty 
applies). As explained above in connection with mandatory bids, this shift away from 
civil courts to an administrative authority should also improve the effectiveness of en-
forcement measures and overcome certain shortcomings of the existing regime in con-
nection with secret stake building.

Finally, the revised SESTA formally empowers FINMA to take administrative enforce-
ment action in connection with breaches of disclosure duties pursuant to articles 20 
and 21 SESTA as outlined above regarding breaches of the regulatory provisions on 
insider trading and market manipulation (article 34 SESTA). FINMA will be entitled to 
take all the administrative measure described in connection with the market manipula-
tion regime to tackle breaches of disclosure duties.
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b)  Milder Criminal Sanctions

Whereas overall the revision moves generally towards harsher rules and more  powers 
to regulators and prosecutors, it introduces milder criminal sanctions for violations of 
disclosure duties by setting the maximum fine for intentional breaches at CHF 10 mil-
lion (article 41(1) SESTA). Admittedly, by doing so it brings this regime in line with other 
sanctions for breaches of financial market regulations by repealing the harsh sanctions 
that were introduced in 2008 after a wave of secret stake building outraged the pub-
lic opinion and lawmakers.

4)  Conclusion

Overall, this revision of the SESTA which went virtually unchallenged through Parlia-
ment, will introduce several important changes to Swiss financial markets laws. It will 
expand the reach of FINMA in areas such as market abuse and takeover law and 
establish the federal prosecutors as the sole authority in charge of bringing criminal 
charges in this area. Over and above these changes, the harsher sanctions for char-
acterized insider trading and market manipulation make these offenses predicate of-
fenses to money laundering, thus enlisting financial institutions to monitor their clients 
and report any suspicious activity in connection with these offenses.

In addition to an expanded scope of Swiss takeover law and added powers to the 
Takeover Board, the amendment also bars bidders from paying a higher price when 
buyer shares, thus introducing an absolute regime of equal treatment of shareholders. 
The only way to avoid this principle will be to have the issuer resolve to opt out of the 
mandatory bid regime altogether. It remains, however, to be seen whether this new rule 
abolishing payments of control premiums will lead to more cases of opting-out, thus 
leading to a counterproductive result for minority shareholders. Thus, in both cases, the 
jury is out to determine how the new law in the books will play out in action.

Rashid Bahar (rashid.bahar@baerkarrer.ch)

Say on Pay in Switzerland—Constitutional Initiative  
Against Excessive Compensation
Reference: CapLaw-2013-3

On 3 March 2013, Swiss citizens will vote on a constitutional initiative against ex-
cessive compensation. Pursuant to this initiative, shareholders of listed Swiss stock 
companies would have a binding vote on board and management compensation. Fur-
thermore, severance payments and advance compensation of the board and the man-
agement of such companies would be banned.

By Gian-Andrea Caprez
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1)  Introduction

In Switzerland, as around the world, executive compensation has been heatedly de-
bated over the last few years. As a result of public criticism of executive pay, in Feb-
ruary 2008, Swiss entrepreneur and parliamentarian Thomas Minder filed a consti-
tutional initiative, the so-called initiative against excessive compensation (Initiative), 
providing for mandatory principles mainly regarding executive compensation in listed 
Swiss stock companies (Aktiengesellschaft). Thereafter, Swiss parliament extensively 
debated on alternative legislative proposals. In March 2012, a so-called indirect coun-
terproposal (Counterproposal) to the Initiative (i.e. a counterproposal on the level of an 
amendment to the Swiss corporate law statute, and not to the Swiss Constitution) was 
agreed upon by Swiss parliament. On 3 March 2013, Swiss citizens will vote only on 
the Initiative. In order to pass, the Initiative must be approved by the majority of both 
the citizens voting on it and the various states. If the Initiative is rejected and no refer-
endum on the Counterproposal is called for, the Counterproposal will come into force, 
presumably on 1 January 2014.

The Initiative provides that the legislator has to adopt statutory provisions being in line 
with the principles contained in the Initiative. Until the implementation of the Initiative 
on the statutory level, i.e. mainly in the Swiss Code of Obligations, the Initiative requires 
the Swiss Federal Council (Bundesrat) to issue implementing regulations within one 
year after the approving vote.

The Initiative only applies to Swiss stock companies listed in Switzerland or abroad. 
Foreign companies are not affected by the Initiative even if they are listed in Switzer-
land. The overall scope of application of the Counterproposal is broader; however, the 
large majority of the provisions of the Counterproposal relating to compensation mat-
ters applies only to listed Swiss stock companies.

This article aims at providing an overview on the proposals of the Initiative and the cor-
responding provisions of the Counterproposal that are applicable to listed Swiss stock 
companies.

2)  Principles of the Initiative/Counterproposal

a)  Say on Pay and Further Provisions relating to Compensation

Under the current Swiss corporate law, the determination of the compensation of the 
Board and the management (Geschäftsleitung) lies within the competence of the 
Board (unless the  articles of association provide for the competence of the sharehold-
ers with respect to compensation of Board members). However, several listed Swiss 
companies have introduced non-binding, consultative shareholder votes on executive 
compensation.
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One of the most important provisions of the Initiative is the binding annual sharehold-
ers’ vote on the aggregate compensation (cash and value of other benefits) of the 
Board, the management and the advisory board (if any). The Counterproposal contains 
essentially the same rules; however, with respect to the shareholders’ resolution on the 
aggregate compensation of the management, the articles of association of the com-
pany may determine whether such resolutions hall have binding or only non-binding, 
consultative effect. In addition, pursuant to the Counterproposal, the vote on the base 
compensation relates to the time period until the next ordinary shareholders’ meeting 
whereas the vote on the additional compensation components concerns the prior busi-
ness year. The Initiative does not make such differentiation.

The Initiative requires that the articles of association contain rules with respect to the 
amounts of credits, loans and pension benefits of the members of corporate bodies 
(Organmitglieder) as well as regarding their incentive and participation plans. It is not 
fully clear from the wording of the Initiative what level of detail has to be provided with 
respect to such information. The Counterproposal requires the Board to issue compen-
sation regulations (Vergütungsreglement) determining, inter alia, (i) the competences 
and the procedure to set the compensation, (ii) the elements of compensation and 
(iii) the criteria for credits, loans and pension benefits of the Board, the management 
and the advisory board. The compensation regulations must be approved by sharehold-
ers’ resolution. Shareholders representing 0.25% of the share capital or voting rights 
or shares with a nominal value of CHF 1 million are entitled to propose to the share-
holders’ meeting to amend the compensation regulations. In the compensation report 
(Vergütungsbericht) contained in the Counterproposal, the Board accounts for compli-
ance with the law and the compensation regulations and discloses the compensation 
(including the salaries and bonuses, the allocation of shares and option rights and the 
expenditures creating pension entitlements) and the loans and credits of the Board, 
the management and the advisory board.

Pursuant to the Initiative, severance payments, advance compensation and success 
fees for M&A transactions in favor of members of the Board and the management are 
not permitted anymore. Severance payments and advance compensation are not al-
lowed by the Counterproposal either; however, exceptions in individual cases are pos-
sible provided that they are in the interest of the company and approved by a qualified 
majority of the shareholders. In addition, severance payments and advance compensa-
tion must be disclosed in the compensation report. Furthermore, the Counterproposal 
distinguishes between advance compensation and signing bonuses. The latter are per-
mitted in principle as part of the total compensation if they are provided for in the com-
pensation regulations. Success fees for M&A transactions are not prohibited according 
to the Counterproposal.
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The Counterproposal toughens the rules on the claw-back claim (Rückerstattungsklage) 
regarding benefits received from the company. In addition, the Counterproposal spec-
ifies the duty of care of the Board regarding the determination of the compensations. 
The Initiative does not include such proposals.

b)  Elections by the Shareholders’ Meeting

The Initiative provides for the yearly and individual election by the shareholders’ meet-
ing of the members of the Board, the chairman of the Board and the members of the 
compensation committee of the Board. The Counterproposal contains the same one-
year term of office, but is more flexible as the articles of association may extend the 
term up to a maximum of three years. According to the Counterproposal, the share-
holders’ meeting elects the chairman of the Board if the articles of association do not 
provide for its election by the Board itself. The Counterproposal is silent on the elec-
tion of the members of the compensation committee. Hence, its members will as now 
be appointed by the Board.

Both the Initiative and the Counterproposal provide for the yearly election of the inde-
pendent proxy (unabhängiger Stimmrechtsvertreter) by the shareholders’ meeting.

c)  Provisions regarding Corporate Bodies

Pursuant to the Initiative, corporate bodies must not have additional consulting or em-
ployment contracts with other companies of the same group. Furthermore, the man-
agement of the company may not be delegated to a legal entity. The Counterproposal 
does not address these points.

The Initiative requests that the articles of association contain rules with respect to the 
number of mandates of corporate bodies outside the group and regarding the dura-
tion of the employment agreements of the management. According to the Counterpro-
posal, the mandates of the Board members and the management outside the group 
are to be disclosed in the compensation report. The principles governing the duration 
and termination of the agreements of the members of the Board, the management and 
the advisory board must be set forth in the compensation regulations and the duration 
of the (employment) agreements of the management has to be disclosed in the com-
pensation report.

d)  Penal Sanctions

The Initiative requires that any violation of the principles of the Initiative will be pun-
ished by imprisonment of up to three years and a monetary penalty of up to six annual 
compensations. The Counterproposal does not contain any penal sanctions.
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e)  Further Provisions

As of today, Swiss corporate law provides for three means of institutional proxy vot-
ing: the independent proxy, proxies to representatives of corporate bodies (Organver-
tretung) and proxies of deposited shares (Depotvertretung). The latter two would not 
be permitted any longer according to the Initiative. The Counterproposal has adopted 
this rule.

Pursuant to the Initiative, pension funds have to vote their shares in the interest of their 
insured persons and must disclose how they have voted. The Counterproposal is in 
line with the Initiative regarding disclosure of voting behavior. However, pursuant to the 
Counterproposal, pension funds have to vote their shares only to the extent possible.

The Initiative requires that shareholders must have the possibility to vote electronically 
at shareholders’ meetings. The Counterproposal provides for flexibility in this respect 
as the shareholders can decide whether they want to have such option or not. In addi-
tion, the Counterproposal contains the possibility of a purely virtual shareholders’ meet-
ing (without physical meeting location) provided that all shareholders agree and the 
resolutions do not need to be notarized.

3)  Conclusion

The Counterproposal of Swiss parliament has adopted several principles of the Initi-
ative such as enhanced shareholders’ rights with respect to executive compensation. 
While the Initiative contains strict and mandatory rules, the Counterproposal provides 
for a more flexible solution allowing the shareholders to deviate from certain (disposi-
tive) provisions. It remains to be seen whether Swiss citizens will vote for the rigid Initi-
ative on 3 March 2013. An intense and emotional debate is currently ongoing.

Gian-Andrea Caprez (gian-andrea.caprez@nkf.ch)
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Comparison Table

Constitutional Initiative Against Excessive Compensation (Initiative) vs. Indirect Coun-
terproposal (Counterproposal)

Area of Regulation Initiative Counterproposal
(this table focuses solely on the 
provisions of the Counterpro
posal that are applicable to listed 
Swiss stock companies)

Say on Pay and other Com
pensation related Matters

Binding annual shareholders’ 
vote on the aggregate compen-
sation of the Board and the ad-
visory board

Same rule as in Initiative

Binding annual shareholders’ vote 
on the aggregate compensation 
of the management

Same rule as in Initiative, but arti-
cles of association may determine 
whether the vote has binding or 
only non-binding, consultative ef-
fect

Rules regarding (i) the amounts 
of credits, loans and pension ben-
efits and (ii) the incentive plans 
of corporate bodies (Organmit-
glieder) must be contained in the 
articles of association

Compensation regulations (Ver-
gütungsreglement) containing 
the compensation principles and 
the criteria for credits, loans and 
pension benefits of the Board, 
the management and the advi-
sory board

Disclosure of the compensation 
and the loans and credits of the 
Board, the management and the 
advisory board in the compensa-
tion report (Vergütungsbericht)

Severance payments and  advance 
compensation in favor of Board 
members and the management 
are not permitted

Same rule as in Initiative, but 
 exceptions are possible if (i) in 
the company interest and (ii) ap-
proved by qualified majority of 
shareholders

Success fees for M&A transac-
tions in favor of Board members 
and the management are not per-
mitted

No such rule

No such rule Stricter rules on the claw-back 
claim (Rückerstattungsklage) re-
garding benefits received from 
the company

No such rule Duty of care of the Board regard-
ing the determination of the com-
pensations is specified
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Area of Regulation Initiative Counterproposal
(this table focuses solely on the 
provisions of the Counterpro
posal that are applicable to listed 
Swiss stock companies)

Elections by the Share
holders’ Meeting

Yearly and individual election of 
the Board members and the chair-
man of the Board by the share-
holders’ meeting

Same rule as in Initiative, but the 
articles of association may (i) ex-
tend the term up to a maximum 
of three years and (ii) provide for 
the election of the chairman by 
the Board

Yearly and individual election of 
the members of the compensa-
tion committee by the sharehold-
ers’ meeting

No such rule

Yearly election of the independ-
ent proxy (unabhängiger Stimm-
rechts vertreter) by the sharehold-
ers’ meeting

Same rule as in Initiative

Provisions regarding 
 Corporate Bodies

Additional consulting or employ-
ment contracts of corporate bod-
ies with other group companies 
are not permitted

No such rule

Delegation of management to a 
legal entity is not permitted

No such rule

Articles of association must con-
tain rules regarding the number 
of mandates of corporate bodies 
outside the group

Disclosure of mandates of the 
Board members and the man-
agement outside the group in the 
compensation report

Articles of association must con-
tain rules regarding the duration 
of the employment agreements of 
the management

Principles governing the duration 
and termination of the agree-
ments of the Board members, 
the management and the advi-
sory board must be set forth in 
the compensation regulations

Duration of the (employment) 
agreements of the management 
must be disclosed in the compen-
sation report

Penal Sanctions Violation of principles of the Initia-
tive will be punished by imprison-
ment of up to three years and a 
monetary penalty of up to six an-
nual compensations

No penal sanctions

Institutional Proxy Voting Proxies to representatives of cor-
porate bodies (Organvertretung) 
and proxies of deposited shares 
(Depotvertretung) are not per-
mitted

Same rule as in Initiative
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Area of Regulation Initiative Counterproposal
(this table focuses solely on the 
provisions of the Counterpro
posal that are applicable to listed 
Swiss stock companies)

Pension Funds as Share
holders

Pension funds must vote their 
shares in the interest of their in-
sured persons

Pension funds have to vote their 
shares to the extent possible

Pension funds must disclose their 
voting behavior

Same rule as in Initiative

Electronic Voting/ 
Virtual Share holders’ Meeting

Shareholders must have the pos-
sibility to vote electronically at 
shareholders’ meetings

Shareholders have such right only 
if (i) provided for in the articles of 
association and (ii) the sharehold-
ers’ meeting and the statements 
of shareholders are broadcast

No such rule Possibility of a virtual sharehold-
ers’ meeting

The Repurchase of Own Shares Outside a Parallel  
Buyback Offer: The Decision of the Takeover Board  
in re Absolute Invest
Reference: CapLaw-2013-4

The Takeover Board is enforcing compliance of buyback programmes exempted via 
reporting procedure more strictly. It has used a large buyback of an investment com-
pany outside a repurchase programme to remind issuers that the fundamental princi-
ples of takeover law apply to buyback programmes as well—with some surprising twists 
and consequences.

By Thomas U. Reutter

1)  Factual Background

Absolute Invest AG (Absolute) is an investment company listed on SIX Swiss Exchange. 
At the announcement of the buyback programme discussed herein, it had a share capi-
tal of CHF 749,355.2, divided into 7,493,552 bearer shares of CHF 0.10 nominal value 
each. Absolute has a history of conducting share buybacks for the purpose of cancel-
lation. These buybacks are conducted in lieu of dividend distributions, with a view to re-
ducing the discount of the trading price of its share compared to their respective net 
asset value. On 12 March 2012, Absolute announced a further share buyback on a 
secondary trading line for the purpose of cancellation of these shares. Its Annual Gen-
eral Meeting (AGM) had approved a share buyback of up to 749,355 shares, corre-
sponding to 10% of its then outstanding shares, on 6 March 2012. The  repurchase 
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was to be financed from capital contributions reserves and hence without deduction of 
Swiss witholding tax.

On 6 March 2012, the date of the AGM, the board of directors also resolved to ap-
point a tax adviser to clarify the tax impact of a possible combination with Alpine Se-
lect AG (Alpine Select), another Swiss investment company. Alpine Select was also Ab-
solute’s largest shareholder, holding approximately 30% of Absolute’s voting rights. On 
14 March 2012, a confidentiality agreement was entered into between the two parties. 
The buyback programme was suspended during the pendency of these discussions. 
Public announcements were made on 19 March 2012 relating to the fact that merger 
discussions were being held. A further announcement about completion of the due dili-
gence review was made on 27 August 2012. The merger project was discussed during 
a board meeting of Absolute on 18 September 2012. It seems that such meeting re-
solved not to proceed with the merger given that an announcement was made the fol-
lowing day that discussions did not lead to a merger agreement and were discontinued.

Absolute suspended its share buyback programme in the sense that it did not conduct 
any repurchases after the public announcement of merger discussions on 19 March 
2012 and resumed its share buyback programme only on 2 October 2012, i.e., after 
annoucement that merger discussions came to an end. However, repurchases were 
made after 6 March 2012, the date of the board meeting resolving to appoint tax ad-
vice for a possible merger.

On 2 October 2012, the Frey group of shareholders (Frey Group) sold a total of 
979,567 shares, corresponding to roughly 13% of the outstanding shares, to Absolute. 
The repurchases were made at CHF 37.50. A broker, acting on behalf of Absolute, pur-
chased the shares from the Frey Group through orders made on the first trading line 
(749,000 shares) and second trading line (230,567 shares; difference to fill the gap 
to 10%). Absolute communicated that these repurchases were conducted “outside the 
buyback programme and for other purposes”.

The shareholder meeting of Absolute resolved to cancel the shares bought back 
on 19 November 2012 and approved a further buyback programme of up to 10% 
of the issued shares following cancellation. Documentation was submitted ahead of 
the shareholder meeting to notify the Takeover Board (TOB) of the additional buyback 
programme in accordance with the exemptions from takeover law provided by the noti-
fication procedure (see below). The TOB, however, refused to exempt the intended ad-
ditional buyback programme in the notification procedure and, after a further exchange 
of filings, investigated the previous buyback.
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2)  Pertinent Legal Framework

According to a precedent of the predecessor of the Swiss Financial Market Super-
visory Authority (FINMA), the Federal Banking Commission, and long standing prac-
tice, public offers to buyback an issuer’s own shares are considered public tender 
offers (PTOs) pursuant to the Stock Exchange Act (SESTA). Given that a sweeping ap-
plication of SESTA and its implementing ordinance would be unduly cumbersome for 
issuers and of little added protection to investors, Switzerland’s primary regulator for 
PTOs, the TOB, has exempted most buyback programmes from a strict application of 
those rules. In particular, no prior TOB approval must be sought if certain requirements 
are met. A mere notification procedure replaces the more comprehensive approval pro-
cedure otherwise applicable to PTOs in such instances.

The requirements that must be met by issuers in order to avail themselves of the “safe 
harbor” notification procedure and the related exemptions have been promulgated in 
Circular 1 of the TOB dated 26 February 2010 (Circular). The Circular distinguishes 
between buyback programmes at a fixed price (including issuance of put options) and 
buyback programmes at market price such as the programme adopted by Absolute. It 
sets out general requirements applicable to all publicly announced buyback offers and 
specific requirements for each type of buyback programme. These requirements man-
date, inter alia, that the volume of the buyback programme be limited to 10% of the is-
sued shares (as per registration in commercial register) and to 20% of the issuer’s 
free float. Another requirement states that the buyback programme “shall not result 
in any material change in the control exercised over the offeror” (quoted from English 
translation of official text on <http://www.takeover.ch>).

The Circular not only sets out when the notification procedure is available to issuers, 
but also requires these issuers to comply with certain rules when conducting buyback 
programmes. Inter alia, the offeror may not purchase shares outside of the buyback of-
fer for the same purpose as the purpose stated in the buyback offer documentation. 
Hence, an offeror that has announced a repurchase programme at market price on a 
secondary trading line for the stated purpose of cancellation of shares (thus reducing 
the amount of shares outstanding and increasing earnings per share) may not buyback 
any of its own shares for the same purpose outside the secondary trading line. Thus, a 
repurchase in a block trade from a shareholder would not be permitted under this rule, 
if the repurchase is conducted for the purpose of cancellation.

The TOB, however, only reviews compliance of share repurchases with takeover law 
and refrains from adjudicating compliance with corporate law provisions (see Note 17 
of the Circular).
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3)  The Decision of the TOB

The TOB reiterated its established practice pursuant to which publicly announced re-
purchases of own shares constitute PTOs in the sense of SESTA. More importantly, it 
went on reconfirming the fundamental principles of takeover law: fairness, transpar-
ency and equal treatment of investors. It went on to review whether these principles 
and their respective emanation in specific provisions of the Circular had been observed 
or not.

Volume limitation: The TOB first examined whether the 10% limitation for repurchase 
programmes exempted via reporting procedure had been complied with in the present 
case. On the face of it, non compliance seemed obvious. The volume bought back 
amounted to 19.99% of all issued shares. Moreover, the same amount of shares was 
resolved to be cancelled at the November 2012 extraordinary shareholder meeting. It 
did not help the issuer to argue that the shares repurchased from the Frey Group were 
intended to possibly be used as a consideration in the merger with Alpine Select. The 
TOB argued that this possibility was only theoretical as evidenced by the proposal of 
the board of directors to cancel these shares only a few days after the repurchase from 
the Frey Group (invitation published on 29 October 2012; repurchase made on 2 Oc-
tober 2012). Hence, the TOB concluded that Absolute breached two requirements of 
the Circular: The volume limitation of 10% of the issued shares and the prohibition of 
purchases outside the buyback programme for the same purpose as the one indicated 
for the buyback programme.

Equal treatment: The TOB then went on to review whether the principle of equal 
treatment was breached in the present case. The concern of the TOB centered around 
the fact that Absolute had allowed one group of shareholders, the Frey Group, to sell 
its entire shareholding. Absolute had argued that the buyback of this stake was in the 
interest of the company and all other shareholders. Given that the Frey Group wanted 
to discontinue its investment in the company following the failed merger, Absolute 
wanted to avoid a potentially sharp decrease of its share price following a steady sale 
of such a large stake on the exchange. In the TOB’s view, this argument was not con-
vincing. It found that Absolute had “neglected the other shareholders” in their right to 
sell their shares in the buyback programme.

Transparency: As a final matter of review, the TOB examined whether Absolute had 
provided sufficient information to shareholders to make an informed investment deci-
sion. One issue draws particular attention: Information about changes in control. The 
TOB argued that Absolute had failed to disclose a possible change in control of Abso-
lute because Alpine Select, if not participating in the buyback programme, would cross 
the threshold of 33,3% of all shares (and voting rights) issued upon completion of the 
programme and subsequent cancellation. It dismissed Absolute’s argument that the 
33,3% threshold, in light of the exemption from a mandatory bid (Opting out) other-
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wise kicking in at this threshold, would not be relevant for control. Given the fact that 
Alpine Select owned roughly 27.8% at the time of notifying the programme to the TOB 
(8 February 2012) and approximately 30.9% upon the effective date of a further can-
cellation of shares bought back on 6 March 2012, the TOB took the view that a possi-
ble increase above 33,3% should have been notified to it and disclosed to sharehold-
ers.

In light of the above, the TOB imposed a duty on Absolute to conduct its upcoming 
buyback programme in the form of a fixed price offer or by way of issuance of put op-
tions. By imposing these (fixed price) buyback techniques the TOB aimed to make sure 
that its second requirement can be satisfied and policed: The price paid to the Frey 
Group must be the minimum price for such offer.

4)  Analysis of Certain Issues

The breach of the volume limitation of 10% found by the TOB is based on the pur-
pose of the buyback in the Frey Group transaction. If this buyback was conducted for 
the purpose of cancellation and therefore for the same purpose as the buyback pro-
gramme, then the 10% limitation and—inherently—the prohibition on purchases outside 
the offer for the same purpose had not been observed. The TOB did not rely on Ab-
solute’s statements as to its intention with respect to the Frey Group transaction, but 
rightly adopted a more objective test based on the factual evidence available. This test 
quite obviously led to the result of a technical breach of the exemption requirements of 
the Circular. There is little one can object to this.

However, it is worth noting that the TOB reviewed compliance with its own rulemak-
ing, the Circular. No review was undertaken whether its rulemaking is in compliance 
with SESTA. Unlike many other jurisdictions, the SESTA does not provide for any pro-
hibition of purchases outside a PTO. It only stipulates a notification requirement of any 
such purchases. Whether a stricter regime is warranted in an exemption procedure is 
at least debatable. The primary objective of such a prohibition, policing equal treatment, 
could also be achieved by a mere reporting duty.

The TOB also found that the repurchase from the Frey Group did not comply with 
the equal treatment principle and that this transaction evidenced a certain “neglect of 
shareholders”. It remains unclear what exactly constitutes the “neglect of sharehold-
ers” that the TOB identified in the present case. It apparently did not view as relevant 
that not all existing shareholders wanted to tender in the buyback programme: a “slot” 
of 3% of all shares or one third of the programme was still unused at the time of the 
Frey Group transaction. Neither did the TOB appreciate the fact that a new buyback 
programme was to be launched as soon as reasonably practicable after the Frey Group 
transaction which would have allowed other shareholders to sell shares again.
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Absent any indication that any Absolute shareholders were willing to sell their shares, 
but were refused to do so in favour of the Frey Group, the only issue the TOB could 
have had was the fact that the opportunity to sell their respective entire shareholding 
was not offered to all shareholders of Absolute. Obviously, to comply with any such re-
quirement is impossible in a partial offer and in particular in a buyback at market price, 
where not even pro rata clawbacks are possible. The TOB therefore afforded the pro-
tection of takeover law in an abstract manner to non tendering/selling shareholders. 
Takeover law protection, however, absent a mandatory bid or a forced cancellation of 
remaining shares (“squeeze-out”), is usually only extended to shareholders who are re-
cipients of an offer by an offeror. Shareholders who are not recipients of an offer (and 
also do not intend to tender/sell) should have the protection of corporate law and its 
equal treatment principle, but—at least as a rule—not benefit from takeover law protec-
tion. Against this background and given the restraint of the TOB in reviewing corporate 
law issues (see “Pertinent Legal Framework” above), the decision seems far reaching 
in this regard.

Lastly, the TOB also picked up the issue of transparency relating a change in control. 
While the position it adopted on the 33,3% threshold seems justified in substance, it is 
interesting how it was framed. The TOB handled the possible change in control due to 
an increased stake of Alpine Select as transparency and disclosure issue even though 
its own regulations do not require an offer or to make disclosure on this item in the of-
fering document for a buyback exempted in the reporting procedure. In fact, item 2.4 
on the notification form to be filed with the TOB addresses information on change in 
control, but the same form also states that this information must not be included in the 
public offering document. As indicated above (see “Pertinent Legal Framework”), ab-
sence of material change in control is a requirement for the availability of exemptive 
relief pursuant to the Circular. As a rule, therefore, one would assume that the TOB 
should either permit exemptive relief (in case of an absence of a material change in 
control) or dismiss exemptive relief (in case of a material change in control). The fact 
that the TOB frames change in control as a disclosure issue seems noteworthy. It may 
indicate that exemptive relief may also be available in the future in case of a material 
change in control provided appropriate disclosure is made. However, in light of the up-
coming major overhaul of the buyback regulation in Switzerland, this is by no means 
certain.

Thomas U. Reutter (thomas.reutter@baerkarrer.ch)
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Introducing P.R.I.M.E. Finance—The Hague Based  
Dispute Resolution Facility for Financial Market Disputes

Reference: CapLaw-2013-5

There has been growing interest in arbitration in the financial markets, and no doubt 
both concerns about litigating financial market disputes in many jurisdictions, particu-
larly emerging market jurisdictions, and certain enforcement advantages of arbitration 
may have contributed.

P.R.I.M.E. Finance stands for a Panel of Recognised International Market Experts in 
Finance, and its list of experts currently includes a group of nearly 100 senior legal 
and financial market figures drawn from around the world and representing, collec-
tively, more than 2,500 years of relevant experience. Conceived against the backdrop 
of the financial market crisis, P.R.I.M.E. Finance is a new and innovative complement 
to global regulatory reform. The institute aims to assist judicial systems in the settle-
ment ofdisputes on complex financial transactions in both developing as well as ma-
tured  financial markets.

P.R.I.M.E. Finance’s core activities include dispute resolution services such as arbitra-
tion and mediation, expert opinions, determinations and risk assessment, as well as ed-
ucation and judicial training, and setting up a library and database of relevant cases.
The key asset of the organisation is its Panel of Experts, and the commitment and spirit 
of cooperation that exists among them. The P.R.I.M.E. Finance Experts include sitting 
and retired judges, central bankers, regulators, academics, representatives from pri-
vate legal practice and derivative market participants. It is a diverse and international 
group drawing on a wide variety of backgrounds in respect of its geographical repre-
sentation, market and jurisdictional experience, linguistic skills and nationalities. This 
distinguished group of individuals has been carefully vetted and is committed to the 
goals of the organisation, including its independence.

By Professor Jeffrey Golden, Chairman of the Management Board of the P.R.I.M.E. Finance Foundation, 
and Camilla M. L. Perera-De Wit, Registrar, P.R.I.M.E. Finance

1)  The Need for P.R.I.M.E. Finance

Financial market litigation certainly seems to have increased since 2008. It is often 
complicated. Just as the transactions and markets have become more complex, so 
have the disputes involved. And, partly because of standard contracts and terms, and 
the volume of trading covered by these, wrong decisions threaten systemic risk.

Although the idea of setting up a special subject matter dispute resolution facility for 
disputes between parties in the financial markets was first raised before the financial 
crisis, the need for such a facility was confirmed by the crisis, in view of the consider-
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able number of financial market disputes it generated.1 To date, national courts and ad 
hoc arbitration have been unable to produce a settled and authoritative body of global 
law in this particular field. Particularly troublesome is the fact that a serious difference 
in views has been expressed by the English and New York courts more than once re-
cently on the same subject matter, and after long and protracted litigation.

All this is not necessarily surprising given the often technical nature of the subject mat-
ter yet the absence, in many jurisdictions, of dedicated financial courts. After all, we 
have special subject matter courts for everything from family law and juvenile crime to 
tax, insolvency and IP. Why not a specialised resolution center for finance? There is a 
lot at stake, and the markets have a justifiable interest in having important cases de-
cided by experts. The remedies in the derivatives markets, for instance, are very dif-
ferent from the remedies of the loan and bond markets, even though the contem-
plated cash flows may be similar. The cases, as a result, may be especially challenging 
for judges without considerable familiarity with the relevant industry contracts. Global 
market facts and trade usage are highly relevant, and need to be understood and ac-
counted for. Judges need both an appetite for and experience of comparative law and 
practice and international finance.

Inspired by all this and a recognition that better regulation was only part of the answer, 
a roundtable meeting took place in The Hague in October 2010, following the G20 
summit of finance ministers and central bankers in Korea, to explore the feasibility of 
P.R.I.M.E. Finance. The meeting was chaired by the former Lord Chief Justice of Eng-
land and Wales, Lord Woolf, who was joined by 60 finance experts including lawyers, 
judges, market representatives, CLOs, regulators and central bank officials, and many 
of the founding fathers of the derivatives and structured finance industries. The mar-
ket need for this initiative has been further identified through expert meetings in 2010 
and 2011 with lenders, dealers and “buy-side” market participants, jurists and financial 
market regulators in various financial centers of the world, including Dubai, Moscow, 
London, New York, Frankfurt, Paris and Dublin.

With the support from the Dutch authorities and the enthusiastic commitment of its ex-
perts, P.R.I.M.E. Finance, a Dutch not-for-profit foundation, officially opened for busi-
ness in January of 2012. Its first case and fee quickly followed. Through its service of 
developing specialised derivatives and arbitration programmes for the judiciary, both 
in advanced and developing economies, P.R.I.M.E. Finance, together with collaborating 

1 JP Braithwaite, ‘OTC derivatives, the courts and regulatory reform’ (2012) Capital Mar-
kets LJ 7, 364, 367-8. The author reports that, in the two-and-a half year period from the 
beginning of 2009, there were more trials, appeals and interim applications in the Eng-
lish courts involving ISDA documentation than there were in the whole of the 16 years 
before that put together.
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entities, provides training, issues supporting expert advice and engages in relevant re-
search. Judicial training programmes are currently being developed on four continents, 
while an award for “Best Newcomer” at the GAR arbitration awards ceremony in Stock-
holm and nominations for several innovation awards have also been achieved. And a 
”P.R.I.M.E. Finance Fellowship” has now been created at the Netherlands Institute for 
Advanced Study (NIAS) to promote research in the field of law relevant to the activities 
of P.R.I.M.E. Finance.

2)  Growing Interest in Arbitration in the Financial Markets

By virtue of the 1958 Convention on the Recognition and Enforcement of Foreign Ar-
bitral Awards (New York Convention); P.R.I.M.E. Finance arbitral awards can be en-
forced in more than 140 jurisdictions. The New York Convention is considered to be 
one of the key advantages of international arbitration. This was also confirmed by an 
International Swaps and Derivatives Association (ISDA) working group on arbitration, 
which provided further insight into the use of arbitration in the derivatives markets.2 
The working group indicated that the increase in the use of arbitration in the financial 
sector is driven primarily by a combination of the unattractiveness of litigating such dis-
putes in the courts of many jurisdictions, particularly in emerging markets, and the con-
siderable advantage of international enforcement of arbitral awards under the New 
York Convention. Agreements relating to cross border financial documentation increas-
ingly contain arbitration clauses, for reasons mentioned above or sometimes because 
parties wish to resolve the dispute behind closed doors or because they would like to 
choose their own expert arbitration panel, qualified to settle the dispute effectively and 
promptly.

The P.R.I.M.E. Finance Arbitration Rules were prepared in consultation with P.R.I.M.E. Fi-
nance’s Panel of Experts, and have been particularly adapted for disputes arising in fi-
nancial markets. The P.R.I.M.E. Finance Arbitration Rules are based on the well-tested 
UNCITRAL Arbitration Rules 1976 (as revised in 2010). The UNCITRAL Rules are de-
signed for ad hoc arbitration, arbitration proceedings without the involvement of an ar-
bitration institute. Therefore, P.R.I.M.E. Finance had to institutionalize the UNCITRAL 
Rules and as such the P.R.I.M.E. Finance Secretariat has been built in as the body 
administering the arbitral proceedings. Under the UNCITRAL Rules, as adapted for 
P.R.I.M.E. Finance, the Secretary General of the Permanent Court of Arbitration, also 
based in The Hague, may act as appointing authority for P.R.I.M.E. Finance in cases 

2 ISDA, Memorandum for members of the International Swaps and Derivatives Associa-
tion, Inc: Memorandum on arbitration in derivatives (19 January 2011) and The use of 
arbitration under an ISDA Master Agreement: feedback and policy options (10 Novem-
ber 2011), available at <http://www2.isda.org/functional-areas/public-policy/financial-
law-reform/page/1>.
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where the parties cannot agree on the appointment of arbitrators. The Secretary Gen-
eral of the Permanent Court of Arbitration has agreed that, if a request to him for the 
selection of arbitrators is made under the Arbitration Rules of P.R.I.M.E. Finance, he 
will select arbitrators exclusively from P.R.I.M.E. Finance’s expert list. In addition, the 
P.R.I.M.E. Finance Arbitration Rules include certain provisions and annexes that reflect 
further particular needs of dispute resolution in the area of complex financial products. 
For example, special provisions on fast-track proceedings, comprising expedited pro-
ceedings, emergency proceedings, and referee proceedings, have been built in.

The P.R.I.M.E. Finance model arbitration clause is specifically drafted for cross-border 
finance documentation. A well-drafted arbitration clause is of the utmost importance, 
to avoid enforceability issues amongst others, where arbitration is the parties’ preferred 
basis for the resolution of their contractual disputes. A form of Amendment Agreement 
incorporating the arbitration clause for use in conjunction with ISDA Master Agree-
ments is also being finalised.

Furthermore, P.R.I.M.E. Finance can look forward to the fact that its host jurisdiction, 
the Netherlands, already an arbitration-friendly country, has a new flexible and forward 
looking Arbitration Act currently before the Dutch Parliament. P.R.I.M.E. Finance was in-
vited to review and has commented on the drafts of this new Act.

3)  Conclusion

A distinctive feature of arbitration compared with litigation is the potential for nearly 
universal enforcement of arbitral awards under the New York Convention. In addition, 
and as an example, the borrower and key witnesses may be in a jurisdiction far re-
moved from the lender’s jurisdiction, and there may be unnecessary costs and consid-
erable linguistic and logistical challenges associated with litigating such a case in a for-
eign court. This may be of particular concern when the borrower’s home jurisdiction is 
an emerging market and the local courts may be lacking relevant experience of global 
financial market practice. Litigation may similarly be of concern, whatever the jurisdic-
tion, when there are matters at issue in a dispute of a highly technical nature, and, be-
cause of industry standard contracts and terms, a wrong decision may have uninten-
tional adverse consequences in the wider marketplace. In such instances, and with an 
aim to mitigate systemic risk, promote legal certainty and to foster an authoritative and 
settled body of financial market law, it may be preferable to have such a case heard by 
a specialist panel now that a uniquely qualified, diverse and international cadre of ex-
perts has been formed and stands ready, willing and able to help.

Professor Jeffrey Golden (j.b.golden@lse.ac.uk)
Camilla M.L. Perera-De Wit (c.perera@primefinancedisputes.org)
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Takeover Board Decision in the Matter of Repower
Reference: CapLaw-2013-6

In its recent decision in the matter of Repower AG (Repower) dated 13 November 
2012, the Takeover Board (TOB) granted an exemption from the obligation to make an 
offer in accordance to article 32(2) (a) of the Stock Exchange Act (SESTA) with regard 
to a transfer of voting rights within a group of shareholders.

The shareholders of Repower currently include a group consisting of the Canton of 
Grisons (GR; 46%), Alpiq AG (Alpiq; 24.6%) and Axpo Trading AG (Axpo; 21.4%) (Re-
power Group). Only 8% of the Repower shares are considered to be held in free-float. 
Repower is listed on SIX Swiss Exchange.

In the transaction at hand, Alpiq intends to sell its entire shareholding in Repower to 
the remaining Repower Group. Where as in a transitional structure GR and Axpo will 
remain as the sole members of the Repower Group (Transitional Structure), it is in-
tended by the Repower Group to transfer the shares and voting rights of the former 
Alpiq participation to a new, strategically suitable partner in the short to medium term 
(Target Structure). The Repower Group intends to conclude new shareholder agree-
ments, both for the Transitional Structure and the Target Structure. Given that GR and 
Axpo each already holds a substantial amount of Repower shares, the transfer of Re-
power shares with regard to the Transitional Structure, triggers the obligation of each 
Repower Group member to make an offer according to article 32(1) and 52(1) SESTA.

Repower filed for confirmation with the TOB that no obligation to make an offer ex-
ists neither for the Repower Group members individually nor as a group or as an alter-
native, filed for an exemption from the obligation to make an offer according to article 
32(2)(a) SESTA based on the transfer of voting rights within a group of shareholders.

The TOB, however, did not join the position of Repower that no obligation to make an 
offer existed, but granted an exemption with regard to a transfer of voting rights within 
a group of shareholders. It held that the intended share purchase agreement and the 
shareholder agreement, which will be implemented for the Transitional Structure, will 
leave the relevant control of the Repower Group members unchanged. In particular, 
there will be no significant changes in the board of directors of Repower and the re-
quirement for unanimity of the Repower Group on important decisions remains in force.

Where as the TOB granted an exemption with regard to the Transitional Structure, 
it did not accept to consider the request for an exemption from the obligation to make 
an offer concerning the Target Structure. The TOB held that the relevant facts with 
 regard to the transfer of Repower shares to the new shareholder are too ambiguous 
at this time.
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Swiss Banking Law Day 2013—The Bank Account 
(Schweizerische Bankrechtstagung 2013 – Das Bankkonto)
Friday, 8 March 2013, 9.15 h—16.30 h, Hotel Bellevue Palace, Berne

www.ibr.unibe.ch/unibe/rechtswissenschaft/ibr/content/e8891/e8929/e152708/
Prospekt2013.pdf

10. Stock Corporation Law Conference of Zurich—Stock 
Corporation Law and Minder-Initiative—what happens next? 
(10. Zürcher Aktienrechtstagung – Aktienrecht und Minder-
Initiative – wie weiter?)
Thursday, 21 March 2013, 9.30 h—16.50 h, Hotel Park Hyatt, Zurich

www.eiz.uzh.ch/uploads/tx_seminars/Programm_Aktienrecht_21.03.2013_01.pdf


