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New Legal Provision Enables direct Issuances of Bonds by 
Swiss Issuers into the US Market for Registered Bonds
Reference: CapLaw-2023-01

With the entry into force of the amendment to the Banking Act relating to bank 
restructurings on 1 January 2023, another little noticed provision amending the Swiss 
Code of Obligations has become effective. That provision allows Swiss issuers of debt 
capital market instruments to directly tap the US market for registered bonds. This 
contribution explains how that will work.

By René Bösch / Benjamin Leisinger 

The Swiss Code of Obligations contains a framework of detailed provisions about the 
community of bondholders that is mandatorily applicable if a Swiss company issues 
bonds by way of public offer, irrespective of where – i.e., in which market – the bonds 
are offered. Although some commentators, including the authors hereof, offered a 
more liberal interpretation, arguing for an application of this framework only if the 
public offer is solely or at least also made in Switzerland, the predominant conservative 
view remains that the provisions relating to the community of bondholders is applicable 
at all times if the domicile of the issuer is in Switzerland.

The provisions about the community of bondholders had been introduced as 
a predecessor of the more modern "collective action clauses" in reaction to 
bankruptcies of mainly Swiss shipping and railroad companies after World War II. Its 
procedural requirements are outdated in a modern world, some of its requirements do 
no longer fit into modern financial markets issuances. Therefore we have argued that 
these provisions should be amended in connection with the establishment of a new 
prospectus framework in the new Financial Services Act (which entered into force in 
2020), but that did not happen.

Some 8 to 10 years ago, the authors of this contribution conducted an analysis 
with the assistance of US counsel to ascertain whether the Swiss provisions on 
the community of bondholders were compliant with the mandatory provisions of the 
US Trust Indenture Act (the TIA) which applies mandatorily in case of debt capital 
market issuances in registered form into the US under the US Securities Act of 1933. 
The result of the analysis was as clear as frustrating: the two sets of laws are not 
reconcilable. And because both acts are mandatorily applicable, Swiss issuers of debt 
capital market instruments were not able to issue such instruments into the US market 
for registered instruments directly, but only through non-Swiss issuance vehicles.

The new article 1186 of the Code of Obligations now opens the door to Swiss issuers 
to directly issue registered bonds in the US. In essence, this article now allows to 
disregard and disapply the Swiss provisions on the community of bondholders if the 
bonds are issued in a foreign market under the relevant foreign law if that foreign 
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law does know provisions about the formation and representation of and resolutions 
by the community of bondholders. The legislative materials do explicitly refer to the 
TIA which constitutes such equivalent legal framework. Accordingly, since 1 January 
2023 Swiss issuers can issue registered bonds directly into the US market for 
registered bonds by applying New York law (or the law of another suitable State of 
the United States of America) and the TIA, and by disapplying the corresponding 
Swiss provisions.

One major hurdle, however, still exists for most of the Swiss issuers of debt capital 
market instruments to tap the US market directly: the Swiss Withholding Tax Act. 
It provides that interest payments on debt instruments issued directly by a Swiss 
company are subject to a 35% withholding tax, unless the instruments are exempt 
from such withholding tax. In effect, such withholding tax is a "deal killer" for most 
Swiss issuers of debt capital market instruments to issue directly in other jurisdictions 
– only the regulatory capital instruments as well as the bail-in (TLAC) instruments 
issued by Swiss banks under Swiss banking legislation are exempt from such tax.

Sadly, in a public referendum in September 2022 the Swiss voters did not approve 
a general exemption from the Swiss Withholding Tax Act for all debt capital market 
instruments issued by all Swiss issuers. Therefore, the new provision in the Code of 
Obligations may only provide a new opportunity to Swiss banks for said capital and 
TLAC instruments, but not – yet – for other Swiss issuers such as – oddly enough – 
insurance companies and Swiss corporates.

René Bösch (rene.boesch@homburger.ch) 

Benjamin Leisinger (benjamin.leisinger@homburger.ch) 

Position Paper on Disclosure Obligations of the Banking 
Syndicate in Swiss ECM Transactions
Reference: CapLaw-2023-02

Swiss law requires the public disclosure of significant shareholdings in Swiss listed 
companies to increase transparency and ensure equal treatment among market 
participants. In particular, market participants shall be informed about who actually 
controls and who is building up or reducing a stake in a Swiss listed company which 
is particularly relevant in connection with a potential public takeover transaction. In light 
of these objectives, the overarching principle of the Swiss regime for the disclosure of 
significant shareholdings is to look at the economic situation and towards the person 
that is the beneficial owner, i.e. the person that is controlling the voting rights stemming 
from a shareholding and bearing the associated economic risk. A change in practice 
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announced by the disclosure office of SIX Swiss Exchange (SIX)1, triggered a certain 
degree of uncertainty among market participants regarding the disclosure obligations 
of the members of the banking syndicate2 in Swiss equity capital markets transactions. 
The purpose of this position paper is to lay out the joint position of leading Swiss 
capital markets law firms on this topic to facilitate a uniform approach in Swiss equity 
capital markets transactions and increase legal certainty. For this purpose, it has also 
been discussed with leading banks in Switzerland and reflects their understanding and 
approach on the relevant matters. 

A. Legal Framework

I. Swiss Financial Market Infrastructure Act

Art. 120(1) of the Swiss Financial Market Infrastructure Act (Finanzmarktinfrastruktur-
gesetz; SR 958.1; FMIA) requires anyone who directly or indirectly or acting in concert 
with third parties acquires or disposes of shares or acquisition or sale rights relating to 
shares of a Swiss Listed Company3 (the Company) and thereby reaches, falls below 
or exceeds certain thresholds starting at 3% of the voting rights to notify this to the 
Company and to the relevant stock exchange. Pursuant to art. 120(2) FMIA, financial 
intermediaries who acquire or dispose of shares or acquisition or sale rights on behalf 
of third parties are not subject to this notification duty.

Certain transactions, namely (i) the initial listing of equity securities, (ii) the conversion 
of participation certificates or profit-sharing certificates into shares, (iii) the exercise of 
conversion or acquisition rights, (iv) changes in the share capital and (v) the exercise 
of sale rights, are deemed equivalent to an acquisition or disposal (art. 120(4) FMIA).

II. FINMA Financial Market Infrastructure Ordinance

Based on art. 123 FMIA, the disclosure obligations set out in art. 120 FMIA are further 
detailed in FINMA's Financial Market Infrastructure Ordinance (Finanzmarktinfrastrukt
urverordnung-FINMA; SR 958.111; FMIO-FINMA).

In particular, art. 13(1) FMIO-FINMA specifies that the notification duty under 
art. 120(1) FMIA is triggered when the contract resulting in the claim to acquire or 
dispose of the relevant securities or rights is entered into (Verpflichtungsgeschäft). 
Therefore, the point in time when legal title to the securities is actually transferred 
(Verfügungsgeschäft) is not relevant under art. 120 FMIA. Further, while conditional 
claims also result in a notification duty, no disclosure obligation is triggered by the mere 

1  The considerations set out in this position paper apply, in principle, also to disclosure obligations relating 
to securities listed on other Swiss stock exchanges.

2  For the purposes of this position paper, the term 'banking syndicate' should be understood broadly; 
members can be licensed banks or other financial intermediaries acting as selling or placement agents.

3  "Swiss Listed Company" means any company (i) which has its registered office in Switzerland and 
whose equity securities are listed in whole or in part in Switzerland, or (ii) which has its registered office 
abroad and whose equity securities are mainly listed in whole or in part in Switzerland.
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indication of an intended acquisition or disposal, provided there are no legal obligations 
associated therewith (art. 13(1) FMIO-FINMA). Finally, no notification duty is triggered 
if a relevant threshold is temporarily reached, exceeded or fallen below during a trading 
day (art. 10(3) lit. c FMIO-FINMA).

Pursuant to art. 19(1) FMIO-FINMA, when calculating their acquisition and disposal 
positions, banks and securities firms under the Swiss Financial Institutions Act 
(Finanzinstitutsgesetz; SR 954.1; FinIA) may further disregard equity securities and 
equity derivatives which they hold (a) in their trading book, provided their share does 
not reach 5% of voting rights, (b) as part of securities loans, collateral transactions or 
repurchase agreements provided their share does not reach 5% of voting rights and 
(c) only for up to two trading days and exclusively for clearing and settling purposes. 
This limitation is only applicable if there is no intention to exercise the voting rights or 
to intervene in the management of the Company in any other way, and the voting share 
does not exceed 10% of the voting rights (art 19(2) FMIO-FINMA).

B. Role of the Banking Syndicate in Swiss ECM Transactions
The role of the members of the banking syndicate in Swiss equity capital markets 
transactions varies depending on the transaction type, namely on whether the 
transaction involves the issuance of new shares by the Company (Primary Transaction) 
or the sale of existing shares by the Company or one or more selling shareholder(s) 
(Secondary Transaction) and whether the members of the banking syndicate assume 
any underwriting risk4 or not. Combinations of Primary Transactions and Secondary 
Transactions such as Initial Public Offerings with a primary and a secondary component 
or Accelerated Bookbuildings involving a capital increase and the sale of treasury 
shares by the Company are also common. Depending, inter alia, on the transaction size 
and the nature of investors, both Primary Transactions and Secondary Transactions 
can require the publication of a prospectus under the Swiss Financial Services Act 
(Finanzdienstleistungsgesetz; SR 950.1; FISA) even though prospectuses for pure 
Secondary Transactions are rare in practice (at least outside of Initial Public Offering 
scenarios). A common feature is that while the members of the banking syndicate 
may enter into legally binding arrangements to purchase shares and may acquire title 
to the relevant shares for a limited period of time as part of facilitating the settlement 
of the transaction, they have in none of these transactions any intention to exercise 
any voting rights or exert influence as a shareholder of the Company and that they 
only assume, subject to the inherent settlement risk, an economic risk in transactions 
involving an underwriting obligation.

4 For the purposes of this position paper, the settlement risk from pricing/allocation until settlement 
(closing) of a transaction (including the credit risk of investors having committed to purchase securities) 
inherent in most capital market transactions is not considered to constitute an "underwriting risk". 
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I. Primary Transactions

1. Launch, Bookbuilding and Pricing

At the launch of a Primary Transaction, the Company and the members of the 
banking syndicate enter into an agreement (typically called 'Underwriting Agreement' 
or 'Subscription and Share Purchase Agreement'; the Agreement, and the offer size 
and/or pricing supplement thereto (if any), the Supplement) which sets out the rights 
and obligations of the respective parties regarding the transaction (the date of the 
signing of the Agreement being the Launch Date and the date of the signing of the 
Supplement (if any) being the Pricing Date). Depending on the commercial agreement 
of the parties, two main structuring alternatives can be distinguished:

– (Hard) Underwriting: In certain transactions, the members of the banking syndicate 
assume an underwriting risk. In this case, at the Launch Date, the members of the 
banking syndicate undertake to procure purchasers for a certain (minimum) number 
of shares at a certain (minimum) price and undertake to purchase from the Com-
pany the minimum number of shares at the minimum price if and to the extent they 
fail to procure the relevant purchasers. While this undertaking is typically subject to 
the fulfillment of certain conditions precedent, it already constitutes an obligation 
(Verpflichtungsgeschäft) to acquire shares in the Company in case they cannot find 
a sufficient number of investors. Typical examples are so-called 'volume underwrit-
ings' and so called 'at markets rights issues' with a minimum price guaranteed by 
the banking syndicate. Following the launch of the transaction, the banking syndi-
cate will offer the shares to investors on behalf of the Company and conduct a so-
called bookbuilding process aiming at selling these (or even more) shares at this (or 
a higher) price to investors. If the outcome of the bookbuilding process results in a 
higher number of shares and/or a higher offer price, the Company and the mem-
bers of the banking syndicate enter into the Supplement. 

– Best-Efforts Transaction: In this more common transaction form, at the Launch 
Date, the members of the banking syndicate neither commit to purchase a cer-
tain number of shares nor to a certain purchase price5. Therefore, at the Launch 
Date, the essentialia negotii of any sale and purchase (i.e. price and quantity) are 
not agreed so that the entering into the Agreement does not create any legal ob-
ligations relating to the sale and/or purchase of shares. Rather, the parties initially 
agree that the banking syndicate offers the shares on behalf of the Company to in-
vestors and conducts a bookbuilding process at the end of which the parties may 
enter into the Supplement to agree on a final number of shares to be purchased 

5 In capital increase transactions where the new shares are first offered to existing shareholders at a 
fixed price which is lower than the current market price of the shares (so called 'discounted rights 
issues'), the purchase price at which existing shareholders (or purchasers of subscription rights) may 
acquire the new shares is already fixed at the Launch Date.
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by the members of the banking syndicate and sold to investors and the purchase 
price. Consequently, and contrary to underwritten transactions, the members of the 
banking syndicate do not assume any underwriting risk in best efforts transactions. 
Rather they merely act as agent to manage the bookbuilding process and facilitate 
the sale/purchase of the shares and settlement of the transaction which – eco-
nomically – is effected between the investors and the Company. This is further ev-
idenced by the fact that the allocation of the shares amongst the investors is typi-
cally agreed with the Company. 

2. Capital Increase

Under Swiss law, the creation of shares requires, inter alia, a valid subscription by 
the subscriber evidenced by a subscription form (Zeichnungsschein) as well as the 
payment of the nominal amount for the new shares to a blocked account with a Swiss 
bank. Since it is not practicable that a potentially large number of investors (some 
of which may be domiciled abroad) perform these technical steps, it is common that 
one member of the banking syndicate (the Settlement Agent) takes on the technical 
task to formally subscribe for the new shares and pay-in the nominal amount for the 
account and on behalf of the other members of the banking syndicate. 

3. Settlement

The settlement of Primary Transactions is effected in steps which are executed in 
short chronological order: First, the new shares are recorded in the Company's register 
of uncertificated securities (Wertrechtebuch), registered with the main register of 
SIX SIS AG and credited to a securities account of the Settlement Agent to create 
intermediated securities (Bucheffekten). Thereafter, the Settlement Agent transfers 
legal title to the shares, partially via other members of the banking syndicate, to the 
investors which have agreed to purchase the relevant shares either by placing an order 
in the bookbuilding process and/or by exercising subscription rights.

II. Secondary Transactions 

1. Launch, Bookbuilding and Pricing

Launch, bookbuilding and pricing of Secondary Transactions largely follow the 
process for Primary Transactions. Since, as mentioned, prospectuses for Secondary 
Transactions are not very common in practice, almost all of these transactions are 
executed over-night as so called accelerated bookbuilding transactions. At the 
launch of such a Secondary Transaction, the selling shareholder(s) and/or, in case 
of the sale of treasury shares, the Company (the Seller) and the members of the 
banking syndicate enter into an agreement (typically called 'Accelerated Bookbuilding 
Agreement', the Agreement, and the offer size and/or pricing supplement thereto 
(if any), the Supplement) which sets out the rights and obligations of the respective 
parties regarding the transaction (the date of the signing of the Agreement being the 
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Launch Date and the date of the signing of the Supplement (if any) being the Pricing 
Date). Depending on the commercial understanding of the parties, the same two main 
structuring alternatives as for Primary Transactions can be distinguished:

– (Hard) Underwriting: In these transactions, the members of the banking syndicate 
assume an underwriting risk since, at the Launch Date, they undertake to procure 
purchasers for a certain (minimum) number of shares at a certain (minimum) price 
and undertake to purchase from the Seller the minimum number of shares at the 
minimum price if and to the extent they fail to procure the relevant purchasers. 
While this undertaking is typically subject to the fulfillment of certain conditions 
precedent, it already constitutes an obligation (Verpflichtungsgeschäft) to acquire 
shares in the Company in case they cannot find a sufficient number of investors. 
Following the launch of the transaction, the banking syndicate will offer the shares 
to investors on behalf of the Seller and conduct a so-called bookbuilding process 
aiming at selling these (or even more) shares at this (or a higher) price to investors. 
If the outcome of the bookbuilding process results in higher number of shares and/
or a higher offer price, the Seller and the members of the banking syndicate enter 
into the Supplement.

– Best-Efforts Transaction: In Secondary Transactions it has also become more com-
mon that, at the Launch Date, the members of the banking syndicate neither com-
mit to purchase a certain number of shares nor to a certain purchase price. There-
fore, at the Lauch Date, the essentialia negotii of any sale and purchase (i.e. price 
and quantity) are not agreed so that the entering into the Agreement does not cre-
ate any legal obligations relating to the sale and/or purchase of shares. Rather, also 
in these transactions, the parties initially agree that the banking syndicate offers the 
shares on behalf of the Seller to investors and conducts a bookbuilding process at 
the end of which the parties may enter into the Supplement to agree on the final 
number of shares to be purchased by the members of the banking syndicate and 
sold to investors and the purchase price. Consequently, and contrary to underwrit-
ten transactions, the members of the banking syndicate do not assume any under-
writing risk in best efforts transactions. Rather they merely act as agent to manage 
the bookbuilding process and facilitate sale/purchase of the shares and the settle-
ment of the transaction which – economically – is effected between the investors 
and the Seller. This is further evidenced by the fact that the allocation of the shares 
amongst the investors is typically agreed with the Seller.

2. Settlement

The settlement of Secondary Transactions is also effected in steps which are executed 
in short chronological order: First, the sold shares (which typically already constitute 
intermediated securities (Bucheffekten)), are transferred from a securities account of 
the Seller to a securities account of a settlement agent. Thereafter, the Settlement 
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Agent transfers legal title to the shares, partially via other members of the banking 
syndicate, to the investors which have agreed to purchase the relevant shares either by 
placing an order in the bookbuilding process.

C. Disclosure Obligations of the Members of the Banking Syndicate
The different roles of the members of the banking syndicate in the various steps de-
scribed above trigger the following obligations under art. 120(1) FMIA (in each case 
assuming that a relevant threshold is reached or crossed):6

I. Signing of the Agreement and the Supplement

– (Hard) Underwriting: Provided that the relevant Company is already a Swiss Listed 
Company at the time of the execution (i.e. not in the (theorical) scenario of a fully 
underwritten Initial Public Offering), the execution of the Agreement involving a 
hard underwriting obligation of the members of the banking syndicate triggers an 
obligation under art. 120(1) FMIA since it creates a (conditional) obligation to pur-
chase a certain (minimum number) of shares at a certain price. This is the case in 
both Primary Transactions and Secondary Transactions. Since in transactions in-
volving the publication of a prospectus, a disclosure of the role of the banking syn-
dicate and their underwriting obligation in the prospectus is more timely and more 
informative for market participants than a disclosure within the (relatively long) pe-
riods provided by the FMIO-FINMA via the electronic platform of SIX, SIX provides 
for a standardized process to apply for exemptions and easing provisions concern-
ing disclosure of (sub-)underwriters in the prospectus (see SIX, Leaflet of 1 Febru-
ary 2022 regarding Applications for Exemptions and Easing Provisions Concerning 
Disclosure in the Prospectus for Lock-up Groups and (Sub-)Underwriters). This is 
particularly relevant for so-called 'volume underwritings' for which a form for a cor-
responding exemption request is attached to this position paper as Annex A. 

 It should be noted, however, that in case a Supplement is executed, because the 
members of the banking syndicate were able to procure a sufficient number of in-
vestors committing to purchase/order the shares, their role and, in particular, their 
underwriting obligation is superseded and replaced by a role which is equivalent 
to best-efforts transactions, i.e. a mere role to act as agent of the Company/Seller 

6 It should be noted that this position paper does not address the disclosure obligations the members of 
the banking syndicate may be subject to on an individual basis. Similar to so called lock-up groups, the 
banking syndicate only forms a group for the purposes of the disclosure obligations under art. 120(1) 
FMIA with respect to the securities which are part of the particular transaction perimeter. Purchase and 
sale positions which may be held by the members of the banking syndicate individually and which are 
unrelated to the relevant transaction do not need to be aggregated among the members of the banking 
syndicate, but may need to be disclosed on an individual basis if the relevant prerequisites (in particular, 
the relevant thresholds) are met.
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to facilitate the settlement of the transaction. Therefore, if the Agreement and the 
Supplement are executed on the same trading day, the members of the banking 
syndicate are not required to make a notification under art. 120(1) FMIA since,

o they can rely on art. 10(3) lit. c FMIO-FINMA with regards to the purchase posi-
tion created by the execution of the Agreement and superseded by the execu-
tion of the Supplement, and

o they can rely on art. 120(2) FMIA with regards to the technical role assumed by 
the execution of the Supplement as they acquire the shares on behalf of the in-
vestors ultimately purchasing the shares.

– Best-Efforts Transaction: The execution of the Agreement in best-efforts transac-
tions does not trigger an obligation under art. 120(1) FMIA since this merely in-
volves the indication of an intended acquisition or disposal with no legal obligations 
associated therewith (art. 13(1) FMIO-FINMA). Since the essentialia negotii have 
not been agreed upon, the obligations set out in the Agreement are, in particular, 
not conditional with respect to the purchase of shares. Similarly, the execution of 
a Supplement in a best-efforts transaction does not trigger a notification duty un-
der art. 120(1) FMIA if the members of the banking syndicate are entering into the 
Supplement against the background of having received binding commitments from 
investors to purchase these shares, i.e. with the aim of reselling the relevant shares 
to investors identified in the bookbuilding process. The members of the banking 
syndicate can rely on the exceptions in art. 120(2) FMIA and art. 10(3) lit. c FMIO-
FINMA. In addition, requiring members of the banking syndicate to make a notifica-
tion pursuant to art. 120(1) FMIA in a best-efforts transaction would be contrary to 
the overarching principle of the Swiss disclosure regime for the disclosure of sig-
nificant shareholdings since the banks are not entering into any transaction with a 
view to control the voting rights stemming from a shareholding or bearing the as-
sociated economic risk. Rather, a notification which may only become public signif-
icantly after the settlement of the transaction would be of little value and even mis-
leading for market participants.

II. Placement of Shares with Investors

The receipt and acceptance of orders/commitments from investors by members of 
the banking syndicate to purchase the shares triggers the following obligations un-
der art. 120(1) FMIA (in each case assuming that a relevant threshold is reached or 
crossed):

– In case of a hard underwriting, the mere receipt of such orders and commitments 
is not to be viewed as a derivative that would trigger the disclosure of a sale po-
sition (which would have to be disclosed on a gross basis on top of any purchase  
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position). However, once the members of the banking syndicate enter into legally 
binding agreements with investors to on-sell the shares, the purchase position cre-
ated by the entering into the Agreement (if there is any) is reduced which can trig-
ger a corresponding disclosure obligation. However, if an exemption request has 
been granted by the relevant disclosure office, such exemption would (even if not 
explicitly asked for) also extend to such disposals since it would be misleading mar-
ket participants to disclose a sale position if the corresponding purchase position 
did not have to be disclosed.

– In a situation where the members of the banking syndicate act as a mere financial 
intermediary and are exempted from the disclosure obligation based on art. 120(2) 
FMIA, the receipt or acceptance of the related orders/commitments from investors 
is covered by the exemption of art. 120(2) FMIA.

III. Capital Increase

Neither the undertaking to subscribe the new shares in Primary Transactions by the 
Settlement Agent nor the actual subscription by the Settlement Agent trigger an obli-
gation under art. 120(1) FMIA since the Settlement Agent performs this technical role 
only once all shares which are subscribed have already been sold to investors (includ-
ing, in case of a rights issue, subscribed by investors through the exercise of subscrip-
tion rights) or, in case of a hard underwriting where the banks have not been able to 
sell all shares, to the relevant members of the banking syndicate. Therefore, the ex-
emption in art. 120(2) FMIA is also applicable.

IV. Settlement

Given the point in time when legal title to the securities is transferred (Verfügungsge-
schäft) is not relevant under art. 120 FMIA, none of the steps taken at settlement trig-
ger a notification duty under art. 120 FMIA.

V. Over-allotment Options, Share Lending and Stabilization Measures

In Initial Public Offerings, the Company or a significant shareholder of the Company of-
ten grant a so-called over-allotment option (or Greenshoe Option) to the banking syn-
dicate (or, more precisely, to the so-called stabilization manager acting on behalf of the 
syndicate) to enable the stabilization manager to effect price stabilization measures. In 
order to benefit from the safe haven from the prohibition of market manipulation, the 
over-allotment option has to comply with the requirements set out in art. 126 of the 
Swiss Financial Market Infrastructure Ordinance (Finanzmarktinfrastrukturverordnung; 
SR 958.11; FMIO) and, in particular, the publication obligations set out in art. 126 lit. 
c, d and e FMIO irrespective of the number of shares which are subject to the over-
allotment option. With regards to the disclosure obligations under art. 120 (1) FMIA,  
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according to SIX7 and, following this view, established Swiss market practice, over-al-
lotment options are not considered to be an equity derivate within the meaning of art. 
15(1) FMIO-FINMA and is thus not subject to disclosure obligations under art. 120(1) 
FMIA. In addition, any such option is typically held by the stabilization manager in its 
trading portfolio so that such option would also not need to be disclosed pursuant to 
the exemption under art. 19(1) lit. a FMIO-FINMA as long as it does not concern 5% 
or more of the voting rights of the Company. In addition, the share lending facilitating 
the settlement of the over-allotments benefits from the exemption under art. 19(1) lit. 
b FMIO-FINMA as long as it does not reach 5% of the voting rights of the Company. 
To the extent the over-allotment option and the related share lending concern 5% or 
more of the voting rights of the Company, it may be advisable to submit an exemption 
request to the competent disclosure office to allow a disclosure in the prospectus only 
(even if otherwise, an exemption request is not required for purposes of an Initial Pub-
lic Offering).The stabilization purchases in the market do not trigger a notification obli-
gation under art. 120(1) FMIA since the publication of such transactions is exclusively 
governed by art. 126 FMIO as lex specialis since otherwise the effectiveness of stabili-
zation purchases could be thwarted.

Advestra 

Baker McKenzie 

Bär & Karrer 

Homburger 

Lenz & Staehelin  

Niederer Kraft Frey 

7 See SIX press release dated 20 September 2018 'Anpassungen in der Praxis des Offenlegungsrechts'.
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Annex A 
Form of Exemption Request 

[Letterhead of Sender] 

 

Via e-mail to disclosure-office@six-group.com 
followed by regular mail 

SIX Exchange Regulation AG 
Disclosure Office 
Hardturmstrasse 201 
P.O. Box 
8021 Zurich 

[date] 

 

Offering of up to [●] Registered Shares of [●] AG – Application for Exemptions and 
Easing Provisions Concerning Disclosure in the Prospectus for Underwriters 

Ladies and Gentlemen, 

Reference is made to the above-referenced contemplated transaction (the "Transaction"), Disclosure 
Office Notice I/09 in its version of February 1, 2022 (the "Notice I/09") and the leaflet regarding 
applications for exemptions and easing provisions concerning disclosure in the prospectus for lock-up 
groups and (sub-)underwriters of SIX Exchange Regulation AG dated February 1, 2022 (the "Leaflet"). 
In the name and on behalf of 

[underwriter name], [underwriter address] (the "Applicant") 

a power of attorney of which is attached hereto as Exhibit A, we hereby, for the benefit of the Applicant, 
any other underwriters (collectively and together with the Applicant, the "Managers" and each, a 
"Manager") and [●] AG (the "Company"), respectfully submit the following 

Application for Exemptions and Easing Provisions Concerning 
Disclosure in the Prospectus for Underwriters 

within the meaning of article 123 para. 2 FMIA in conjunction with 
article 26 FMIO-FINMA, Notice I/09 and the Leaflet 

with the following 

Formal Request 

¾ That each of the Managers in connection with the offering of up to [●] 
registered shares of the Company be and is permitted to fulfil its 
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notification obligations within the meaning of article 120 FMIA solely 
by way of disclosure in the prospectus; and 

¾ That the Company be and is relieved from its duty to publish the 
information via the publication platform (collectively, the "Formal 
Requests") 

based on the following 

Legal Reasoning 

1. Formal and Procedural Prerequisites 

The registered shares of the Company with a nominal value of CHF [●] each (the "Shares") are listed 
on the SIX Swiss Exchange (ISIN CH[●], ticker symbol [●]) according to its [International][Swiss] 
Reporting Standard. 

Pursuant to article 26 FMIO-FINMA, requests for exemptions from and easing provisions relating to the 
notification obligations are to be submitted to the competent disclosure office. Pursuant to article 2 
para. 2 of the Rules for the Disclosure Office of SIX Swiss Exchange dated May 26, 2021 ("OLS Rules"), 
such requests are processed at SIX Swiss Exchange by the Disclosure Office (the "Disclosure Office"). 
Therefore, the body to which this application is hereby submitted is competent. 

As a rule, the Disclosure Office issues a recommendation within no more than 10 trading days of receipt 
of the request[; in urgent cases, a shorter deadline may be requested, subject to additional costs][NTD: 
Insert if applicable; otherwise delete] (article 5 para. 1 and para. 3 OLS Rules). The facts that could 
trigger a notification obligation regarding the Managers are expected to occur on or about [date] on 
occasion of the entering into the Underwriting Agreement ("UWA") by and among the Managers and the 
Company; accordingly, this application [is hereby deemed urgent within the meaning of article 5 para 3 
in conjunction with article 8 para. 2 OLS Rules][NTD: Insert if applicable; otherwise delete and 
include the following instead][is hereby submitted in good time]. 

2. Description of Contemplated Underwriting 

The Company is a stock corporation (Aktiengesellschaft) incorporated under Swiss law with its 
registered office in [●], registered with the Commercial Register of the Canton of [●] under the 
registration number CHE-[●]. The share capital of the Company registered with the Commercial Register 
of the Canton of [●] currently amounts to CHF [●], divided into [●] Shares. 

In connection with the Transaction, the Company is expected to issue and sell such number of newly 
issued Shares (the "New Shares") to obtain gross proceeds of at least CHF [●] million (the "Volume"). 
The New Shares are expected to be proposed to be offered to existing shareholders by way of a rights 
offering (the "Rights Offering"). Any New Shares not taken up in the Rights Offering are expected to 
be offered by the Company in a subsequent share offering (the "Share Offering" and together with the 
Rights Offering, the "Offering"). The Company proposes to list all New Shares in accordance with the 
[International][Swiss] Reporting Standard on the SIX Swiss Exchange (the "Listing"). Pursuant to the 
UWA and, in particular subject to the conditions set out therein, each of the Managers is expected to 
agree to purchase for its own account at the Back-Stop Price (as defined below) any New Shares not 
sold in the Offering, subject to a maximum gross amount corresponding to (x) the Volume in the 
aggregate and (y) a certain proportion of the Volume each (the "Equity Commitment"). The Equity 
Commitment shall be at a back-stop price (the "Back-Stop Price") which initially corresponds to the 
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nominal value of the Shares, and which is expected to be increased on one or two or more occasions, 
including shortly prior to the extraordinary shareholders' meeting of the Company (the "EGM", expected 
to be held on or about [date]) to approve the capital increase for the creation of the New Shares (the 
"Capital Increase"). The aggregate Equity Commitment amount shall be reduced by an amount being 
the product of (x) the number of New Shares sold in the Offering and (y) the price the New Shares are 
sold in the Offering (the "Offer Price"), and the Equity Commitment amounts shall be reduced 
proportionally. Pursuant to the terms of the UWA, the time during which the Managers are expected to 
actually hold any Shares is short (see also below). Further, the Managers have no intention to influence 
the management of the Company by exercising any voting rights.  

The Company is in the process of preparing a prospectus relating to the Offering and the Listing on SIX 
Swiss Exchange of the New Shares to be approved by SIX Exchange Regulation AG as Swiss 
prospectus reviewing body pursuant to article 52 FinSA and to be dated [on or about the date of the 
EGM (as defined below)] (the "Prospectus") and expects to prepare a supplement thereto to be dated 
as of the date of the Capital Increase ("Prospectus Supplement"). 

The indicative timetable of relevant key steps in the Offering is expected to be as follows: 

[date] Entry into the UWA  

[date] Date of the EGM 

[date] Publication of Prospectus relating to the Rights Offering 

[date] Publication of the final results of the Offering  

[date] Publication of Prospectus Supplement 

Listing and commencement of trading in New Shares 

[date] Date of Capital Increase 

Delivery of New Shares to [name of settlement agent] 

[date] Book-entry delivery of the New Shares to investors against 
payment of the Offer Price (Closing) 

The above-described dates and the number of Offered Shares are subject to change. Should any 
change occur, the undersigned will notify the Disclosure Office. 

3. Legal Considerations 

[The application at hand has been submitted in good time in advance of the Transaction (article 26 
para. 2 FMIO-FINMA and item 1 para. 2 of the Leaflet).][NTD: Insert if applicable; otherwise delete] 

As mentioned under 1., the facts that could trigger a notification obligation regarding the Managers are 
expected to occur on or about [date] on occasion of the entering into the UWA by and among the 
Managers and the Company. As mentioned under 2., the Company expects to publish the Prospectus 
relating to the Transaction on or about [date], [corresponding to the date of the EGM]. As required by 
the Leaflet (item 1 para. 3 of the Leaflet), the intended wording of the Prospectus relating to the 
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underwriting by the Managers (the "Intended Prospectus Wording") is attached hereto as Exhibit B[, 
it being understood that the final published wording in the prospectus may vary to a de minimis extent]. 

The reasons based on which the exemptions and easing provisions within the meaning of the Formal 
Requests are sought include the following:[NTD: reasoning may be subject to amendment based on 
the specific circumstances of the transaction at hand] 

1. While the Company intends to enter into the UWA on or about [date], it is not until publication of 
the EGM invitation, expected to be on or about [date] (the "EGM Invitation Date"), that the 
Transaction is intended to become publicly known. Until then, following entry into the UWA, the 
Company intends to postpone disclosure within the meaning of article 54 of the Listing Rules of 
SIX Swiss Exchange dated October 21, 2021 issued by SIX Exchange Regulation AG (the 
"Listing Rules"). If the Transaction were to become publicly known prior to the EGM Invitation 
Date, this could potentially have a detrimental effect on the Company and its share price. In other 
words, each of Company and the Managers has a significant legitimate interest legally worthy of 
protection (rechtlich schutzwürdiges Interesse) in not initially disclosing these long (purchase) 
positions upfront, failing which each of them would face a potentially significant disadvantage 
(Prognose eines schwerwiegenden Nachteils).][The Company intends to enter into the UWA on 
or about [date]; on or about the same day (the "EGM Invitation Date"), the invitation to the EGM 
to be held on or about [date] is expected to be published and the Transaction is meant to become 
publicly known (see also the excerpt of the draft invitation to the EGM which is attached hereto 
as Exhibit C.] 

2. As emerges from the fact pattern included under 2., the Equity Commitment of the Managers at 
the time of the UWA signing is expected to relate to an aggregate Volume of CHF [amount] at the 
Back-Stop Price initially corresponding to the nominal value of the Company's shares of 
CHF [amount] each. This means that the Managers' Equity Commitment initially relates to up to 
[number] Shares. Based on the number of shares expected to be registered with the commercial 
register at the time of the UWA signing, the Equity Commitment accounts for [percentage]% of 
the total number of voting rights. Such a disclosure would not be meaningful and not satisfy any 
reasonable expectation market participants may have with respect to the establishing of market 
transparency, which is the stated intended purpose of articles 120 et seq. FMIA (Botschaft 
FinfraG, BBl 2014, 7582; SK FinfraG-Jutzi/Schären, Art. 120 N 1 et seq.; BSK FinfraG-
Weber/Baisch, Art. 120 FinfraG N 1 et seq.). On the contrary, such a disclosure could be deemed 
misleading by market participants (Irreführung des Marktes bei Nichtgewährung der Ausnahme 
bzw. Erleichterung, m.a.W. bei Nichtgewährung Ausnahme: Nichtaufwiegen des Nachteils der 
Gesellschaft durch irgendwelchen Vorteil des Marktes im Rahmen Interessenabwägung). 

3. The obligation of the Managers to purchase any New Shares under the UWA is expected to be 
subject to certain conditions precedent and the time during which the Managers are expected to 
actually hold any Shares is short. Further, the Managers have no intention to influence the 
management of the Company by exercising any voting rights.  

4. Conversely, all of the requirements of the market to be provided with meaningful information can 
be satisfied by means of the Intended Prospectus Wording, as further set out below. 

5. The request to relieve the Company from its duty to publish the information via the publication 
platform shall ensure that the outcome of the first request is not thwarted by the publication of 
information by the Company on the electronic publishing platform. 
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The application at hand contains the relevant facts, motion and statement of reasons. The facts are 
documented appropriately and include all the details outlined in article 22 FMIO-FINMA, as required by 
article 28 FMIO-FINMA and the Leaflet (item 1 para. 3 of the Leaflet). A presentation of the facts of the 
case and reasons are indicated, as required by the Leaflet (item 1 para. 3 of the Leaflet). 

In particular, the Intended Prospectus Wording discloses the following information collectively in one 
single place (cf. article 22 FMIO-FINMA), as requested by the Leaflet (item 2 para. 2 sub-items 1-4 of 
the Leaflet): 

¾ specification of all members of the consortium that have underwritten a share of the securities 
to be placed (each with details of the corporate name and registered office); 

¾ type and number (maximum) of the equity securities to be underwritten by each of the 
individual members of the consortium; 

¾ the associated voting share as a percentage, calculated as required based on the total number 
of voting rights entered in the commercial register and, to the extent already known and/or 
based on assumptions to be reasonably made on the date of the Prospectus, on the total 
number of voting rights expected to be entered in the commercial register after the capital 
increase; and 

¾ the length of time for which the individual members of the consortium are likely to keep the 
equity securities. 

Based on the above, the Intended Prospectus Wording complies with all requirements established by 
article 123 para. 2 FMIA in conjunction with article 26 FMIO-FINMA, Notice I/09 and the Leaflet, in each 
case for the Formal Requests to be granted. 

For the avoidance of doubt it is acknowledged that the exemptions and easing provisions requested by 
this application shall not extend to any New Shares held by the Applicants at the end of the day on which 
the New Shares are listed. 

4. Conclusion 

Based on the foregoing, we respectfully request that you grant the Formal Requests in accordance with 
article 123 para. 2 FMIA in conjunction with article 26 FMIO-FINMA, Notice I/09 and the Leaflet and, 
due to the urgency of the matter, respectfully request that you issue a decision no later than [date]. 

For the sake of good order, we also take this opportunity to your attention to the fact that the Transaction 
and any and all specifics of the fact pattern set out in this request are confidential [and constitute price-
sensitive facts within the meaning of article 53 of the Listing Rules]. 

Very truly yours, 

   

[Name]  [Name] 
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Exhibits 

Exhibit A Power of Attorney of [Applicant name] 

Exhibit B Intended Prospectus Wording 

Exhibit C Excerpt from EGM Invitation 
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First Trends of the 2023 AGM Season
Reference: CapLaw-2023-03

This year's AGM season is marked by the recent entry into force of the Swiss Corporate 
Law Reform and the need for companies to adapt their articles of association and 
decide whether and how to make use of new concepts such as the capital band 
introduced by the new law. While it is too early for a definitive assessment of market 
trends and practices, the authors will share some initial observations. An in-depth review 
and analysis of the 2023 AGM season will follow in a later issue of Caplaw.

By Daniel Raun / Thomas U. Reutter

1) Introduction
After years in the making, the Swiss Corporate Law Reform (the Reform) has finally 
entered into force, amending the provisions of the Code of Obligations (CO) with 
effect from 1 January 2023. As a result, the focus of public companies, proxy advisors 
and other interest groups during this year's annual general meeting (AGM) season lies 
on how companies implement the requisite changes and to what extent the additional 
possibilities provided by the revised law are adopted in practice.

The Reform has also prompted economiesuisse to revise the Swiss Code of Best 
Practice for Corporate Governance (SCBP). The updated SCBP was published on 
6 February 2023. It marks the first revision of the SCBP since 2014, when the SCBP 
was amended in the wake of another major change of law – the entry into force of the 
Ordinance against Excessive Compensation in Listed Companies (OaEC) following 
the approval of the popular "Minder" initiative. For the most part, however, the 2023 
version of the SCBP merely reflects the current status quo of the new corporate law.

2) Need for Action

For most if not all companies the Reform entails the most comprehensive overhaul 
of the articles of association in almost ten years, since the OaEC became effective. 
Incidentally, the provisions of the OaEC have been transposed to the CO as part of the 
Reform with some, albeit minor, changes, and the OaEC has been repealed.

The Reform provides for a two-year period until 31 December 2024 for companies 
to conform their articles of association and other constitutional documents such as 
the organizational regulations to the revised CO. Once this transition period ends, 
mandatory provisions of the CO will apply and will prevail in case of any discrepancies. 
This for example applies to the new thresholds for minority shareholders to have items 
included in the agenda of general meetings or to request an extraordinary general 
meeting, both of which have been lowered (to 0.5% and 5%, respectively, of the share 
capital or voting rights). The implementation of changes such as these is generally 
not very complex. However, companies may consider whether they want to simply 
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implement the legal minimum or provide for more shareholder-friendly solutions, e.g., 
by further lowering the aforementioned thresholds in their articles of association.

Other changes, such as the new capital band (replacing the former authorized capital, 
but conferring on the board of directors the authority to not only increase but also 
decrease the share capital) and the possibility to provide for virtual general meetings 
in the articles of association are not as straight-forward to implement, either from a 
technical perspective and/or because of restrictions imposed by proxy advisors. 
Companies do not only have to decide whether to make use of the new possibilities 
provided by the revised law at all but will also have to determine the parameters, such 
as the amount and duration of the capital band; to this end, they will have to decide 
whether to impose any restrictions that go beyond the law to comply with proxy advisors' 
guidelines. Finally, from a timing perspective, companies have to decide whether they 
want to adopt some or all of the changes at this year's AGM or wait until 2024 when 
there is more visibility as to market practices and more guidance from stakeholders 
such as proxy advisors.

3) Initial Trends 
Only a minority of Swiss public companies has held their AGM or published their AGM 
invitations at the time of writing of this article. Nevertheless, while it is too early to 
predict where market practice will be headed exactly, some trends can be observed 
already at this early stage.

a) Number of agenda items to implement Reform

There was quite some debate among scholars whether the changes to the articles of 
association needed or desired in the context of the Reform can be submitted in just 
one agenda item to shareholders or whether a more granular approach with several 
agenda items is warranted. Based on the invitations published so far, it seems that 
most companies opt for several agenda items. Often companies single out agenda 
items that need a higher majority (two thirds of the votes present or represented) such 
as the introduction of a capital band or that may be particularly controversial such as 
the possibility of conducting a virtual shareholder meeting.

b) Capital Band

As of the time of writing this article, approximately one third of the companies who 
have published their AGM invitations have proposed to their shareholders the introduc-
tion of a capital band. There are several reasons why this number is not higher. Many 
companies have existing authorized capital that will not expire until 2024. Although the 
authorized capital has been replaced by the capital band as part of the Reform, any 
provisions regarding authorized capital resolved before 1 January 2023 remain valid 
until the expiry thereof. Companies who introduced or renewed their authorized capital 
at the 2022 AGM therefore typically are in no urgent need of the capital band unless 
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they have since issued shares from authorized capital and deem the remaining amount 
insufficient. Other companies have decided against proposing the introduction of the 
capital band despite their authorized capital expiring in 2023 because they do not ex-
pect that they will need it and/or because they intend to observe how market practice 
develops and potentially introduce a capital band at a later point in time.

Among the companies who did propose to their shareholders a capital band, it is note-
worthy that only one opted to go for the maximum upper limit allowed by law (50% 
above the existing share capital). Typically, companies set the maximum increase at 
10%, which reflects proxy advisors' recommendations for non-preemptive share is-
suances, particularly under ISS's proxy voting guidelines. The lower limit of the capital 
band has typically been set at -5% to -10%, although in two instances companies have 
proposed capital band provisions that do not allow for a capital reduction at all, making 
said provisions akin to authorized capital under the old law.

c) Virtual and Hybrid General Meetings and General Meetings Abroad

The new law provides for the possibility of virtual general meetings, i.e., general meet-
ings held electronically without a venue. It also allows for general meetings to be held 
abroad. However, the articles of association need to explicitly provide for such possi-
bilities.

The prospect of Swiss public companies holding virtual general meetings has caused 
mixed reactions. GlassLewis has welcomed the facilitation of virtual participation by 
shareholders, subject to there being clear procedures in case of virtual-only meetings. 
ISS is more reluctant and will consider proposals for virtual meetings on a case-by-
case basis, taking into account whether an authorization is restricted in time, among 
other things. The SCBP also provides for a moderate stance whereby general meet-
ings can be held purely virtually if it makes participation easier for shareholders and the 
orderly and safe conduct of the meeting is not jeopardized. Ethos Foundation, on the 
other hand, has been particularly vocal in its opposition of virtual-only general meet-
ings, calling it a threat hanging over this year's AGM season (see https://www.ethos-
fund.ch/en/news/ethos-opposes-the-possibility-of-holding-100-virtual-agm).

Despite Ethos' disapproval and some reluctance on the part of other proxy advisors, 
many companies have proposed amendments to their articles of association that will 
authorize them to hold general meetings virtually. Novartis, traditionally one of the first 
companies and the first SMI member to hold its AGM, has limited the possibility to hold 
general meetings virtually to five years in an apparent attempt to address the concerns 
of proxy advisors. After the lapse of the five-year period shareholders can decide again 
whether to extend the authority.

By contrast to the high rate of adoption of virtual general meetings, only few compa-
nies have proposed amendments to their shareholders to authorize the holding of gen-
eral meetings abroad.
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d) Other Changes

It is noteworthy that almost all public companies have made proposals to their share-
holders to at least partially adapt to the new law. Aside from the capital band and the 
possibility of virtual general meetings, however, these changes are for the most part 
uncontroversial and merely serve to align articles of association to mandatory provi-
sions of the revised law, to align terminology or to update outdated references to stat-
utory provisions.

4) Outlook
It remains to be seen whether these initial trends will continue throughout the 2023 
AGM season and set standards for Swiss listed companies generally, especially those 
who have postponed the more far-reaching decisions to 2024. A future issue will pro-
vide a comprehensive review and analysis of the 2023 AGM season and how compa-
nies have adapted to the new law.

 Daniel Raun (daniel.raun@advestra.ch) 

Thomas U. Reutter (thomas.reutter@advestra.ch)

FINMA Guidance 02/23: Expiry of Transition Period for 
Portfolio Managers and Trustees
Reference: CapLaw-2023-04

On 30 January 2023, the Swiss regulator FINMA published guidance 02/2023 with 
which it provided an update on the status of the licensing process for portfolio managers 
and trustees. At the same time, FINMA gave an outlook on its enforcement activities in 
2023, which serves as a clear warning for those portfolio managers and trustees that 
continue to operate their business without the appropriate FINMA license.

By Patrick Schärli

1) Portfolio managers and trustees: overview of the new  
license requirements

With the entry into force of the Financial Institutions Act (FinIA) on 1 January 2020, 
Switzerland introduced for the first time a comprehensive licensing regime for portfolio 
managers and trustees. Prior to the entry of the FinIA, these type of service providers 
have been largely unregulated and were only subject to an obligation to affiliate 
themselves with a self-regulatory organization for purposes of anti-money laundering 
supervision.
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Pursuant to the FinIA, a portfolio manager is a person that is mandated to manage 
assets on a commercial basis in the name of and on behalf of clients within the 
meaning of article 3(c)(1)-(4) of the Financial Services Act (FinSA). Breaking down 
this somewhat technical definition of the FinIA shows that the definition of portfolio 
manager consists of the following individual elements: (i) acting for a client, (ii) on a 
commercial basis, (iii) based on a mandate (which is required to be set out in a written 
contract), i.e. within a long-term relationship, (iv) which grants the portfolio manager 
power of attorney over the client's assets, and (v) relates to financial instruments 
within the meaning of the FinSA. If one or more of these elements are not present 
(e.g. because the service provider does not have the power to dispose of the client's 
assets), the relevant activity is not subject to the FinIA licensing requirements for 
portfolio managers. Moreover, the FinIA provides for a number of exemptions from 
the licensing requirements, including for statutory mandates (such as mandates as 
guardian or executor), activities for economically tied persons (e.g. activities for other 
group companies) or activities for family related persons (e.g. activities of single family 
offices).

As for the trustee licensing requirements, the FinIA defines a trustee as a person who 
on a commercial basis manages or holds assets for the benefit of the beneficiaries 
or for a specified purpose, in each case based on the instrument creating a trust 
within the meaning of the Hague Convention of 1 July 1985 on the Law Applicable 
to Trusts and on their Recognition (the Hague Trust Convention). Similar to the 
situation for portfolio managers, the FinIA exempts certain trustee activities from 
the licensing requirements, including activities for economically tied persons or 
family related persons (e.g. private trust companies). Given that the FinIA trustee 
definition specifically refers to the Hague Trust Convention, the scope of application 
of the trustee licensing requirements is limited to acting as trustee for trusts within 
the meaning of the Hague Trust Convention. Acting through similar vehicles or 
arrangements, such as purely contractual fiduciary arrangements, would thus not be 
within the scope of the trustee licensing requirements. The same is true for similar 
types of service providers, such as protectors, corporate service providers, or nominee 
directors, which all do not fall within the scope of the trustee licensing requirements 
under the FinIA (but which may be subject to other Swiss regulations, including under 
the Swiss AML laws and regulations).

As mentioned above, portfolio managers and trustees were not subject to 
comprehensive licensing requirements prior to the entry into force of the FinIA. With 
the FinIA, this has changed significantly: like other financial institutions, portfolio 
managers and trustees are required to obtain a license from the Swiss regulator 
FINMA in order to operate their business. Once licensed, they are subject to ongoing 
regulatory supervision. With respect to licensing and ongoing supervision, the FinIA 
introduced a new system in which so-called privately organized, FINMA-approved 
supervisory organizations (SO) are responsible for the ongoing supervision. FINMA 
remains responsible for initial licensing as well as any enforcement action. 
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In terms of initial licensing, portfolio managers and trustees have to go through a two-
step procedure. In an initial step, an applicant files its license application with one 
of the SO, with the goal of obtaining a membership in such SO. Following the SO's 
review of the licensing application, the SO then forwards the application package, 
together with the SO's confirmation of eligibility for affiliation, to FINMA. FINMA then 
reviews the application package and decides on whether or not the license is granted.

2) Transitional periods: the clock has run out
Appreciating the fact that the new FinIA licensing requirements may prove to be a 
significant challenge for a number of the existing portfolio managers and trustees, 
many of which are small-scale operations, the FinIA provided for rather long transitional 
periods of up to three years, i.e. until 31 December 2022. Moreover, within six months 
of the entry into force, i.e. until 30 June 2020, portfolio managers and trustees had to 
indicate to FINMA whether they intend to apply for a license. With this initial feedback, 
FINMA aimed to get initial data on the potential number of license applications.

During the transitional period, a portfolio manager or trustee that was already operating 
its business prior to the entry into force of FinIA, had to prepare its licensing application 
and file such application with FINMA. Until FINMA decides on the license application, 
the portfolio manager or trustee can continue operating its business also beyond 
the expiry of the three years transition period. Different regimes apply for portfolio 
managers or trustees that started their business activities only after the entry into force 
of FinIA.

In light of the large number of potential license application, FINMA early on 
communicated that it does not expect to grant any deadline extensions and urged 
market participants to submit their applications to the SO well ahead of the end of 
the expiry of the three years transition period. FINMA recommended that this initial 
step, i.e. the submission to the SO, be completed by no later than 30 June 2022. In 
this context, it is important to note that only the forwarding of the application from the 
SO (together with the SO's assessment of the application) to FINMA was sufficient to 
meet the 31 December 2022 deadline.

By the end of the transitional period, FINMA had received 1,699 license applications. 
These included 1,534 applications from portfolio managers and 165 from trustees. As 
at 31 December 2022, FINMA had granted licenses to 670 institutions (642 portfolio 
managers, 22 trustees and six institutions acting as portfolio managers and trustees). 
Accordingly, as at 31 December 2022, more than 1,000 license applications were 
still pending with FINMA. Institutions with a pending license application can obtain a 
status confirmation on FINMA's EHP platform, confirming the filing of the application 
with FINMA (and example of such status confirmation is included in FINMA's guidance 
02/2023). 
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FINMA also got in touch with all of the institutions that initially indicated an intent to 
obtain a license, including by registering on FINMA's EHP platform. As at beginning of 
January 2023, 1,060 institutions have informed FINMA that they will not be submitting 
an application and most of those institutions are either adapting their business model 
or continuing their business activity below the commerciality threshold. In the context 
of FINMA's reach out, several hundred companies did not respond to FINMA.

3) Portfolio managers and trustees: a diverse category of  
financial institutions

As part of its guidance 02/2023, FINMA provided statistical information on the portfolio 
managers and trustees that have already obtained a license. The majority of the 670 
already licensed portfolio managers and trustees are very small businesses with fewer 
than five-full time employees. The large majority of the licensed portfolio managers and 
trustees are in the form of a corporation, with only around 40 businesses using other 
legal forms (limited liability companies, sole proprietorship).

In terms of assets under management, the total amount of the assets under 
management for all 670 already licensed institutions was CHF 121 billion, with the 
average AuM being CHF 180 million. According to FINMA, large variation of the 
amounts of AuM have been observed. This ranges from very small operations to rather 
larger businesses. For example, in the case of four licensed companies, the total assets 
under management amounted to more than CHF 2 billion.

4) Potential FINMA enforcement action
FINMA communicated that since 2020, it opened 307 investigations into suspected 
unauthorized activity as a portfolio manager or trustee. Moreover, by 31 December 
2022 FINMA had submitted 27 criminal complaints to the criminal law division of 
the Federal Department of Finance based on suspicion of operating an unlicensed 
portfolio management or trustee business. In addition, FINMA placed 153 institutions 
on its warning list.

Given the large number of unresponsive businesses (see section 2 above) and 
businesses that communicated to FINMA that they adapted their business model to 
fall outside of the scope of license requirements, it is to be expected that FINMA's 
enforcement activities will continue focusing on the portfolio manager and trustee 
industry. In its guidance 02/2023, FINMA emphasized that institutions that failed to 
apply for a license during the transitional period, or which are pursuing a commercial 
activity as a portfolio manager or trustee without an appropriate license may become 
subject to enforcement action and potential criminal sanctions (which falls within the 
authority of the Federal Department of Finance). Potential criminal sanctions range 
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from fines of up to CHF 250,000 in case of negligent behavior to imprisonment of up 
to three years in case of willful non-compliance.

In light of the continued enforcement focus of FINMA and considering the potential 
criminal liability, unlicensed businesses are well-advised to carefully assess their 
business operations in light of the FinIA portfolio manager and trustee licensing 
requirements. In particular, businesses that adapted their business model to "advisory-
only" or similar types of services need to ensure that the new business model is 
followed in practice. 

 Patrick Schärli (patrick.schaerli@lenzstaehelin.com)

Notion of "intermediary" in Swiss stamp duty law:  
Impact on M&A transactions and family offices
Reference: CapLaw-2023-05

The extensive understanding of the notion of activity as an "intermediary" in Swiss 
stamp duty law as interpreted by the Swiss Federal Tax Administration and confirmed 
by the latest case law of Swiss Supreme Court and Swiss Federal Administrative 
Court has significant practical consequences: Domestic M&A advisors, Family Offices 
as well as intragroup management companies could potentially qualify as "securities 
dealers" in terms of the Stamp Duty Act, as they act as "intermediary" on transactions 
involving taxable securities. Furthermore, Swiss securities transfer tax risks may arise 
if the domestic group parent company is involved as an "intermediary" in the sale or 
purchase of taxable securities.

By Stefan Oesterhelt / Miriam Kämpf

1) Introduction
The sale of shares of a domestic or foreign company is subject to 0.15% (domestic 
company) or 0.3% (foreign company) Swiss securities transfer tax (Umsatzabgabe) if a 
Swiss securities dealer is involved either as a party or an intermediary to a transaction.

The notion "intermediary" is therefore of great practical relevance since it results in a 
transaction being subject to Swiss securities transfer tax even if none of the parties is 
a Swiss securities dealer (e.g. because both parties are foreign resident companies). 
Since this notion is not defined in Swiss stamp duty law, its scope is not always clear. 
On 25 February 2021, the Swiss Supreme Court rendered an important decision in 
this respect about the involvement of a domestic group parent company in an M&A 
transaction (see below 3).
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There is also a second meaning of the notion "intermediary" in Swiss stamp duty law. 
A Swiss domiciled entity or individual can become a "Swiss securities dealer" if its 
activity consists exclusively or to a substantial part in "intermediating the purchase 
and sale of taxable securities". In the judgment of 23 November 2021, the Federal 
Administrative Court ruled on the circumstances under which an M&A advisory 
company qualifies as a securities dealer by virtue of its activity as "intermediary". 

2)  Principles of Swiss securities transfer tax

a)  Transactions subject to Swiss securities transfer tax

The Swiss securities transfer tax is payable on the transfer of taxable securities against 
consideration provided that a Swiss securities dealer is involved in the transaction, 
either as contractual party or as intermediary. The concept of "securities dealer" thus 
assumes a central importance.

b)  Taxable securities

Taxable securities are in particular shares, bonds, units in collective investment 
schemes issued by a domestic or foreign person (e.g. shares in a Swiss or domestic 
company). 

c)  Transfer of ownership against consideration

The Swiss securities transfer tax is due if the transfer of ownership/legal title of the 
taxable securities is executed against payment. It is thereby irrelevant whether the 
transaction is executed in Switzerland or abroad. 

d)  Swiss securities dealer

The law on Swiss securities transfer tax contains a legal definition of the term Swiss 
securities dealer in Art. 13(3) Stamp Duty Act (SDA). This is intended to ensure 
special compliance with the requirement for clarity due to the central importance of 
the term "Swiss securities dealer".

The Stamp Duty Act first declares Swiss banks and bank-like finance companies within 
the meaning of the Swiss Federal Banking Act (BA) as well as central counterparties 
within the meaning of the Swiss Federal Financial Market Infrastructure Act (FinMIA) 
to be securities dealers. Due to the reference to civil law legislation, these are sharply 
defined terms.

The Stamp Duty Act then designates Swiss corporations, cooperatives, and 
occupational pension institutions as securities dealers if, according to the last balance 
sheet, more than CHF 10 million of their assets consist of taxable securities within 
the meaning of Art. 13(2) SDA. Based on the formal understanding of this provision, 
this is also a very clear definition of the term.
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Furthermore, according to the Stamp Duty Act, intermediaries of taxable securities 
also qualify as securities dealers. The Stamp Duty Act defines the intermediary as 
follows:

"Securities dealers are […] the domestic individual and legal persons and partnerships, 
domestic institutions and branches of foreign companies […], whose activity consists 
exclusively or to a substantial part in intermediating […] the purchase and sale of 
taxable securities as investment advisors or asset managers (intermediaries) (Art. 
13(3)(b)(2) SDA)"

In contrast to the definitions of securities dealers listed above, the definition of 
intermediary contains numerous undefined legal terms and is accordingly far less 
clearly defined than the other securities dealer definitions. 

A business established outside of Switzerland and not acting through a Swiss branch 
office is not a "Swiss" securities dealer. The same is true for a Swiss securities 
dealer's branch office outside Switzerland.

e)  Tax rate and trigger of the tax claim

The tax is levied on the consideration owed for the transfer of the securities. For 
securities issued by a Swiss issuer, the tax rate is 0.15%. For securities issued by 
a non-Swiss issuer, the tax rate is 0.3%. The tax is triggered when the contract for 
transfer of the taxable securities is concluded. If completion of the transaction is 
subject to non-fulfilled conditions, the tax is triggered only upon the transfer of the 
securities.

3)  Securities dealer as an intermediary
A transaction involving a securities dealer as an intermediary may be subject to Swiss 
securities transfer tax. In its decision of 25 February 2021 (BGer 2C_638/2020) 
the Federal Supreme Court ultimately concluded that the interpretation of the term 
"intermediary" in the Stamp Duty Act is to be based on a view borrowed from civil 
law. The interpretation should therefore be based on the law on brokerage contracts. 
According to the aforementioned decision, a securities dealer qualifies as an 
intermediary under the Stamp Duty Act whenever he acts in one of the following 
capacities in connection with a specific transaction:

– as a contact broker ("Nachweismäkler"), the first person to offer the opportunity to 
purchase or sell taxable securities (e.g., the first contact with future buyers / sellers 
of the taxable securities is made by the contact broker);

– as an intermediary who has a significant role in the contract negotiations with future 
buyers/sellers of taxable securities and has influenced the intention of the con-
tracting parties in a way that was co-determining for the decision to sell/buy (e.g., 
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the intermediary broker leads the contract negotiations with the future buyers/sell-
ers; "Vermittlungsmäkler").

If a legal entity acts as an intermediary, it acts through its corporate bodies and 
employees. The economic interests of the securities dealer involved in the transaction 
and the legal relationships with the contracting parties are thereby irrelevant. The 
following assessment shows in summary when a securities dealer domiciled in 
Switzerland qualifies as intermediary:

ary broker leads the contract negotiations with the future buyers/sellers; "Vermit-
tlungsmäkler"). 

If a legal entity acts as an intermediary, it acts through its corporate bodies and employees. The 
economic interests of the securities dealer involved in the transaction and the legal relationships 
with the contracting parties are thereby irrelevant. The following assessment shows in summary 
when a securities dealer domiciled in Switzerland qualifies as intermediary: 

 

4) Intermediary as securities dealer 

In order for an intermediary to qualify as a securities dealer, the following constituent elements 
must be cumulatively fulfilled: 

• Personal characteristic ("investment advisor or asset manager") 
• Qualitative characteristic ("intermediation of taxable securities") 
• Quantitative characteristic ("exclusively or to a substantial part") 

a) Activity as investment advisor or asset manager 

 3

4)  Intermediary as securities dealer
In order for an intermediary to qualify as a securities dealer, the following constituent 
elements must be cumulatively fulfilled:

– Personal characteristic ("investment advisor or asset manager")

– Qualitative characteristic ("intermediation of taxable securities")

–  Quantitative characteristic ("exclusively or to a substantial part")

a)  Activity as investment advisor or asset manager

According to the practice of the Swiss Federal Tax Agency (FTA) as well as case law of 
the Federal Administrative Court, both the terms investment advisor and asset manager 
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are to be interpreted broadly. In its decision of 23 November 2021 (A-5038/2020) 
the Federal Administrative Court ultimately concluded that anyone who advises on 
transactions with taxable securities is basically an investment advisor. The investment 
advisor – in contrast to the asset manager – is characterized by the fact that he only 
provides advice while the client makes the investment decisions himself. Accordingly, 
asset managers make buy or sell decisions for their clients and route these orders to a 
dealer, exchange, or other counterparty.

b)  Intermediation of taxable securities

In its decision of 23 November 2021 (A-5038/2020) the Federal Administrative 
Court ultimately concluded that the interpretation of the term Intermediation is to be 
based on a view borrowed from civil law. It requires an activity that qualifies under 
civil law as contact brokerage ("Nachweismäklerei") or intermediary brokerage 
("Vermittlungsmäklerei"). The contact broker is the first person to offer the opportunity 
to purchase or sell taxable securities (e.g., the first contact with the future buyers/
sellers of the taxable securities is made by the contact broker). An intermediary broker 
plays a significant role in the contract negotiations with the future buyers/sellers of 
taxable securities and has influenced the intention of the contracting parties in a way 
that was co-determining for the decision to sell/buy (e.g., the intermediary broker 
leads contract negotiations with future buyers/sellers). If a legal entity acts as an 
intermediary, it acts through its corporate bodies and employees.

c)  Exclusively or to a substantial part

According to case law (A-5038/2020) and practice of the FTA, the criterion that the 
activity must consist "exclusively or to a substantial part" in intermediating the purchase 
and sale of taxable securities is not important. In particular, it is not required that this 
activity predominates in terms of time. As a result, the case law and FTA focus on 
"professionalism". In particular, anyone who intermediates securities transactions with 
the intention of obtaining a permanent source of income from this activity is acting on 
a professional basis. In this respect, neither the number or value of the intermediated 
transactions, the effort expended for this purpose, the turnover or profit achieved, nor 
their percentage share in the total turnover or total profit of the intermediary is relevant. 
The case law leaves it sufficient that the intermediary is profit-oriented.

d)  Assessment scheme according to current practice

The following assessment shows in summary when a company domiciled in Switzerland 
qualifies as a securities dealer due to intermediary activities:
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5) Implications for Swiss intragroup management companies and 
Swiss Single-Family Offices

In view of the case law of the Federal Administrative Court, it is not surprising that the 
question arises whether Swiss management companies in which M&A departments 
of groups are located qualify as professional intermediary and therefore as securities 
dealer. 

5) Implications for Swiss intragroup management companies and Swiss Single-Family Offices 

In view of the case law of the Federal Administrative Court, it is not surprising that the question 
arises whether Swiss management companies in which M&A departments of groups are located 
qualify as professional intermediary and therefore as securities dealer.  

 6
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Example 1: A.Services AG is a profit-oriented group service company based in 
Switzerland. A.Services AG provides its services exclusively within the Group. 
A.Services AG's M&A employees account for only about 5% of the total work-
force. These M&A employees conduct contract negotiations on behalf of the buy-
ing or selling Group company, sign letters of intent (LOI) and are authorized to 
conclude share purchase agreements for the buying or selling Group companies. 
A.Services AG renders its services to Group companies, which pay A.Services 
AG for these services a cost-plus compensation. A.Services AG (or its corporate 
bodies/M&A employees) advises the group companies with regard to transac-
tions with taxable securities and thus basically fulfills the definition of an invest-
ment advisor. In addition, A.Services AG acts as an intermediary as it conducts 
the contract negotiations on behalf of the buying or selling group companies. 
Since A.Services AG is a profit-oriented company, it also carries out the interme-
diary activity "to a substantial part". According to the current practice of the FTA, 
A.Services AG thus qualifies as an intermediary and securities dealer (Art. 13(3)
(b)(2) SDA). It should be noted, however, that even if A.Services AG qualifies as a 
securities dealer according to the FTA, each individual transaction must be exam-
ined to determine whether A.Services AG actually acted as an intermediary. If the 
M&A team of a foreign group company has conducted the contract negotiations 
in a specific transaction and A.Services AG has, for example, only performed the 
due diligence, A.Services AG does not owe any Swiss securities transfer tax on 
this transaction (Art. 13(1) SDA).

The same questions arise for Swiss Single-Family offices, as the following example 
illustrates:The same questions arise for Swiss Single-Family offices, as the following example illustrates: 

 

 7

Example 2: B.Single-Family Office AG is a profit-oriented family office domiciled in Switzer-
land. The family office is 100% owned by the owner family. The family office has ten full-time 
employees, of which one full-time employee deals exclusively with advice and decision-ma-
king regarding equity investments and divestments. This employee also conducts contract 
negotiations with potential buyers and sellers on behalf of the members of the owner family 
and is authorized to make the investment or divestment decision and to sign the purchase or 
sale contract. B.Single-Family Office AG provides its services exclusively to the owner family 
or to companies affiliated with the owner family, which pay B.Single-Family Office AG a com-
pensation for these services calculated according to the cost-plus method. B.Single-Family 
Office AG (through its corporate bodies/employees) advises the members of the owner family 
or affiliated companies with regard to transactions with taxable securities and makes invest-
ment decisions on the basis of a power of attorney and thus basically fulfills the concept of an 
asset manager within the meaning of Art. 13(3)(b)(2) SDA. In addition, B.Single-Family Office 
AG acts as an intermediary by conducting contract negotiations. Since B.Single-Family Office 
AG is a profit-oriented company, it also carries out the intermediary activity "to a substantial 
extent". According to the current practice of the FTA, B.Single-Family Office AG thus qualifies 
as an intermediary within the meaning of Art. 13(3)(b)(2) SDA. It should be noted, however, 
that even if B.Single-Family Office AG qualifies as a securities dealer according to the FTA, 
each individual transaction must be examined to determine whether B.Single-Family Office 
AG actually acted as an intermediary within the meaning of Art. 13(1) SDA. If a member of the 
owner family has conducted the contract negotiations himself in a transaction and B.Single-
Family Office AG has, for example, only performed the due diligence, B.Single-Family Office 
AG does not owe any Swiss securities transfer tax on this transaction.
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Example 2: B.Single-Family Office AG is a profit-oriented family office domiciled 
in Switzerland. The family office is 100% owned by the owner family. The family 
office has ten full-time employees, of which one full-time employee deals exclu-
sively with advice and decision-making regarding equity investments and divest-
ments. This employee also conducts contract negotiations with potential buyers 
and sellers on behalf of the members of the owner family and is authorized to 
make the investment or divestment decision and to sign the purchase or sale 
contract. B.Single-Family Office AG provides its services exclusively to the owner 
family or to companies affiliated with the owner family, which pay B.Single-Fam-
ily Office AG a compensation for these services calculated according to the cost-
plus method. B.Single-Family Office AG (through its corporate bodies/employ-
ees) advises the members of the owner family or affiliated companies with regard 
to transactions with taxable securities and makes investment decisions on the 
basis of a power of attorney and thus basically fulfills the concept of an asset 
manager within the meaning of Art. 13(3)(b)(2) SDA. In addition, B.Single-Fam-
ily Office AG acts as an intermediary by conducting contract negotiations. Since 
B.Single-Family Office AG is a profit-oriented company, it also carries out the in-
termediary activity "to a substantial part". According to the current practice of the 
FTA, B.Single-Family Office AG thus qualifies as an intermediary within the mean-
ing of Art. 13(3)(b)(2) SDA. It should be noted, however, that even if B.Single-
Family Office AG qualifies as a securities dealer according to the FTA, each indi-
vidual transaction must be examined to determine whether B.Single-Family Office 
AG actually acted as an intermediary within the meaning of Art. 13(1) SDA. If a 
member of the owner family has conducted the contract negotiations in a trans-
action himself and B.Single-Family Office AG has, for example, only performed 
the due diligence, B.Single-Family Office AG does not owe any Swiss securities 
transfer tax on this transaction.

6) Implications for Swiss group parent company as intermediary

a) Intermediary activities of a Swiss group parent company as  
securities dealer

In most cases, the Swiss group parent company qualifies as a securities dealer, as it 
has taxable securities in excess of CHF 10 million on its balance sheet (Art. 13(3)
(d)). In view of the case law of the Federal Supreme Court, it is not surprising that the 
question arises as to when the Swiss group parent company becomes an intermediary 
within the meaning of Art. (13)(1) SDA in certain cases. 

In this context, only the conduct of the natural persons of the securities dealer involved 
in the contract negotiations is relevant. Thus, the group parent company is involved in 
intermediary activities if corporate bodies and/or its managing director initiates the 
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transaction as contact broker or if a natural person in the securities dealer's M&A team 
(or other employees) substantially participates in the negotiations and in the conclusion 
of the contract (intermediary broker). For the attribution of acts, it is neither necessary 
nor sufficient in itself that the person in question can legally represent the group 
parent company. The authority to sign for a person involved in contract negotiations, 
which is recorded in the Commercial Register, is therefore typically an indicator that 
these persons had a corporate body or employee function within the securities dealer, 
which justifies attributing their actions to the securities dealer. What is directly relevant, 
however, is whether the persons involved in the negotiations actually held, or at least 
appeared to hold, a corporate body/management/executive or employee function at 
the securities dealer and acted in the performance of this function (2C_638/2020).

6) Implications for Swiss group parent company as intermediary 

a) Intermediary activities of a Swiss group parent company as securities dealer 

In most cases, the group parent company qualifies as a securities dealer, as it has taxable se-
curities in excess of CHF 10 million on its balance sheet (Art. 13(3)(d)). In view of the case law 
of the Federal Supreme Court, it is not surprising that the question arises as to when the group 
parent company becomes an intermediary within the meaning of Art. (13)(1) SDA in certain ca-
ses.  

In this context, only the conduct of the natural persons of the securities dealer involved in the 
contract negotiations is relevant. Thus, the group parent company is involved in intermediary 
activities if corporate bodies and/or its managing director initiates the transaction as contact 
broker or if a natural person in the securities dealer's M&A team (or other employees) substanti-
ally participates in the negotiations and in the conclusion of the contract (intermediary broker). 
For the attribution of acts, it is neither necessary nor sufficient in itself that the person in questi-
on can legally represent the Group parent company. The authority to sign for a person involved 
in contract negotiations, which is recorded in the Commercial Register, is therefore typically an 
indicator that these persons had a corporate body or employee function within the securities 
dealer, which justifies attributing their actions to the securities dealer. What is directly relevant, 
however, is whether the persons involved in the negotiations actually held, or at least appeared 
to hold, a corporate body/management/executive or employee function at the securities dealer 
and acted in the performance of this function (2C_638/2020). 

 

 

b) Structuring options to avoid qualification of the parent as intermediary 

 8



C
ap

La
w

 1
/2

0
2

3
 | 

O
th

er
 A

re
as

page 35

Example 3: Holding AG is a securities dealer and Swiss parent company of an in-
ternational group which holds various domestic and foreign group companies. An 
indirect foreign subsidiary, T. Inc. (USA), acquires a target company in the USA, 
TargetCo. The negotiations with the sellers of TargetCo are conducted by the 
CEO and CFO of Holding AG, who also signed the SPA on behalf of Holding AG. 
Since the CEO and CFO of Holding AG conducted the negotiations in their func-
tions as CEO/CFO of Holding AG and also signed the SPA on behalf of Holding 
AG, Holding AG is involved in the purchase of TargetCo as securities dealer and 
intermediary. The taxation requirement of Art. 13(1) SDA is thus fulfilled and the 
Swiss securities transfer tax of 0.3% on the market value of the shares in Tar-
getCo must be paid.

Variant: The contract negotiations were conducted by the CEO/CFO of the for-
eign Management Inc. of Holding AG and the SPA was signed by the CEO/CFO 
of the Management Inc. for Holding AG and T. Inc. (both as contracting parties). 
Under the signatures on the SPA for Holding AG was the designation "CEO/CFO 
of the Group Holding AG". Both CEO and CFO held formal positions at Manage-
ment Inc. and were employed exclusively by Management Inc. In the e-mail sig-
natures of the CEO/CFO, their position was referred to as "CEO/CFO of the 
Group Holding AG". In the contract negotiations, both CEO and CFO appeared as 
"CEO/CFO of the Group Holding AG". Neither the CEO nor the CFO were corpo-
rate bodies/employees of Holding AG. However, according to Swiss Federal Su-
preme Court, the appearance that the CEO/CFO acted for Holding AG and not 
for Management Inc. is sufficient. Since both the CEO and the CFO signed the 
SPA on behalf of Holding AG and acted on behalf of Holding AG vis-à-vis the 
sellers by naming the function CEO/CFO of the Group Holding AG, the appear-
ance was created that the CEO/CFO acted on behalf of Holding AG ("Anschein-
svollmacht"). Thus, Holding AG was involved in the purchase of TargetCo. as a se-
curities dealer and intermediary. The taxation requirement of Art. 13(1) SDA is 
thus fulfilled and Holding AG must pay the Swiss securities transfer tax of 0.3% 
on the market value of the shares in TargetCo.

b)  Structuring options to avoid qualification of the parent as intermediary

If the persons involved in material contractual negotiations are employees of a 
foreign group company (e.g. a management company of the group) who do not hold 
a corporate body function of the group parent company, the group parent company 
does not qualify as intermediary broker. If only the foreign management company is 
active in a transaction (initiating the transaction by searching for potential buyers/
sellers, signing the LOI, conducting the contract negotiations, etc.), the acquisition is 
not subject to Swiss securities transfer tax for the group parent company. The decisive 
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factor is that the group parent company does not make any external representations 
to potential buyers and sellers in connection with the transaction from the very 
beginning. The activities of natural persons who act as agents or intermediaries for the 
management company can only be attributed to the group parent company if they (i) 
actually or apparently exercise a management, executive or employee function at the 
group parent company and (ii) acted for the group parent company in the performance 
of this function. 

If persons signing on behalf of the management company are also authorized to 
sign on behalf of the group parent company, it must be clearly expressed for which 
group company they are signing in the specific transaction. The CEO or CFO of a 
management company without securities dealer status may accordingly hold corporate 
body functions at the group parent company but may have acted in the capacity as 
corporate body for the foreign management company/foreign group company and not 
for the group parent company. The CEO's/CFO's conduct is then not attributed to 
the group parent company, but to the foreign management company or another group 
company (e.g. it is evident from the transaction documents or other documents that 
the executive bodies with dual function have subscribed or acted for the management 
company or another group company).

Example 4: Holding AG is a securities dealer and parent company of an inter-
national group which holds various domestic and foreign group companies. An 
indirect foreign subsidiary, T. Inc. (USA) acquires a target company in the USA, 
TargetCo. The LOI or the decision to invest was made by Holding AG. The nego-
tiations with the sellers of TargetCo are exclusively conducted by the CEO and 
CFO of T. Inc. (not a securities dealer), who also signed the SPA in the name and 
on behalf of T. Inc. CEO/CFO of T. Inc. acted exclusively for T. Inc. and aren't cor-
porate bodies/employees of Holding AG. The key terms of the SPA were ap-
proved by Holding AG prior to signing. Likewise, Holding AG secured the financ-
ing for the purchase of TargetCo. Holding AG did not play a significant role in the 
contract negotiations. These were conducted exclusively by the CEO and CFO 
of T. Inc. The initiation of the transaction, the approval as well as the securing of 
the financing do not qualify as intermediary activities of Holding AG. Holding AG 
therefore does not qualify as an intermediary for this specific transaction.

7) Conclusion
The extensive understanding of the notion of activity as an "intermediary" in the context 
of the definition of "Swiss securities dealer" by the Swiss Federal Tax Administration 
as well as the latest case law of the Swiss Federal Administrative Court has significant 
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practical consequences: Domestic M&A advisors, Family Offices and management 
companies could potentially qualify as securities dealers in terms of the Stamp Duty 
Act, as they act as "intermediary" (within the understanding of the Swiss Federal Tax 
Administration) on transactions involving taxable securities. 

Furthermore, Swiss securities transfer tax risks may arise if the domestic group parent 
company (which typically is a Swiss securities dealer based on its balance sheet) is 
involved as an "intermediary" in the sale or purchase of taxable securities. 

Stefan Oesterhelt (stefan.oesterhelt@homburger.ch) 

Miriam Kämpf (miriam.kaempf@homburger.ch)

CHF 300 Million Senior Bonds of Lonza
Reference: CapLaw-2023-06

Lonza Group AG, through its wholly-owned subsidiary Lonza Swiss Finance Ltd, 
successfully placed CHF 300 million 2.1% guaranteed senior bonds due 2029. The 
bonds are listed on SIX Swiss Exchange.

EUR 750 Million Senior Notes of Credit Suisse AG
Reference: CapLaw-2023-07

In February 2023, Credit Suisse AG completed its issuance of EUR 750 million 
aggregate principal amount of 5.550 per cent. senior notes due 2026 in two tranches. 
The Notes were issued under Credit Suisse AG's Euro Medium Term Note Programme.

Strategic combination of Dufry and Autogrill
Reference: CapLaw-2023-08

On 3 February 2023, Dufry AG announced its strategic combination with Autogrill 
through the transfer of a 50.3% stake in Autogrill S.p.A held by Edizione S.p.A to Dufry 
and a subsequent mandatory public exchange offer for the remaining Autogrill shares 
at the same terms as Edizione and with a cash alternative of EUR 6.33 per Autogrill 
share.
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Pre-IPO Placement of ABB E-mobility
Reference: CapLaw-2023-09

On 1 February 2023, ABB E-mobility announced an agreement with four minority 
investors to raise an additional CHF 325 million in a second pre-IPO investment round, 
in exchange for a total shareholding of approximately 12 percent in the company, 
bringing the total of funds raised in pre-IPO investments to approximately CHF 525 
million.

GBP 500 Million Senior Notes and USD 3.75 Billion Senior 
Notes of Credit Suisse Group AG
Reference: CapLaw-2023-10

In January 2023, Credit Suisse AG completed its issuance of GBP 500 million 
aggregate principal amount of 7.750 per cent. senior notes due 2026 as well as its 
registered offering of USD 3.75 billion aggregate principal amount of senior notes. The 
USD offering consisted of USD 1.25 billion aggregate principal amount of 7.950% 
senior notes due 2025 and USD 2.5 billion aggregate principal amount of 7.500 per 
cent. due 2028. The notes were issued under Credit Suisse AG's U.S. medium-term 
note program and pursuant to its shelf registration statement on file with the U.S. 
Securities and Exchange Commission. 

EUR 1 Billion, USD 1.75 Billion and USD 2.25 Billion 
Senior Notes of UBS Group AG
Reference: CapLaw-2023-11

In January 2023, UBS Group AG completed its issuances of EUR 1 billion in aggregate 
principal amount of 4.375 per cent. Fixed Rate/Fixed Rate Callable Senior Notes due 
January 2031, USD 1.75 billion in aggregate principal amount of Fixed Rate/Fixed 
Rate Callable Senior Notes due January 2027 and USD 2.25 billion in aggregate 
principal amount of Fixed Rate/Fixed Rate Callable Senior Notes due January 2034 
under its Senior Debt Programme. The Notes are bail-inable (TLAC) bonds that are 
eligible to count towards UBS Group AG's Swiss gone concern requirement.

In light of the new data protection laws, CapLaw has released a privacy statement. The privacy statement, as 
updated from time to time, is available on our website (see http://www.caplaw.ch/privacy-statement/). For any 
questions you may have in connection with our data processing, please feel free to contact us at privacy@caplaw.ch.


