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The New Swiss Prospectus Regime
Reference: CapLaw-2019-51

In June 2018 the Swiss Federal Parliament passed the Financial Services Act and the
Financial Institutions Act, and on 6 November 2019 the Swiss Federal Council pub-
lished the implementing ordinances thereto. The acts and the related ordinances will
become effective on 1 January 2020. Modeled largely after the EU prospectus frame-
work, the new prospectus regime marks a veritable paradigm change to Swiss capi-
tal market regulation, introducing a number of novelties for issuers of securities in the
Swiss market, such as the requirement for an ex ante approval for most financial in-
struments, coupled with some important long-awaited explicit exemptions from such
requirement and the requirement for a prospectus for secondary public offerings.

By Christian Rehm / René Bésch

In CapLaw 2018-56 we published an article on this topic which was then based on the
final version of the FinSA, but only on the then draft of the FinSO. The following pro-
vides an updated version now reflecting the final version of the FinSO. No significant
changes or amendments have been made to the text relating to the new prospectus
regime, other than reflecting the definitive date of entry into force, the slightly changed
transitional period, and reflecting the changed concept to avoid the classification of a
debt issuance as deposit taking (see section 4 f). For readers’ ease of reference and
for the sake of easier access, we provide the full version of the updated article herein
below.

1) The Proposed Revision of the Swiss Prospectus Regime

On 15 June 2018, after almost 2 2 years of deliberation the Swiss Parliament en-
acted the Financial Services Act (FinSA) and the Financial Institutions Act (FIA). The
FinSA sets forth the new prerequisites for providing financial services, as well as re-
quirements applicable to offerings of financial instruments. As far as the rules on the
offerings of financial instruments are concerned, the FinSA introduces a number of
fundamental changes to the Swiss prospectus regime. Most notably, a requirement for
an ex ante approval of prospectuses, the long-awaited codification of private place-
ment exemptions in line with international standards and a duty to publish a prospec-
tus in the case of secondary public offerings.

The Ordinance on Financial Services published on 6 November 2019 (FinSO) speci-
fies several details implementing the principles set out in FinSA.
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2) Duty to Publish an Approved Prospectus

a) New Approval Requirement

The “old” Swiss prospectus regime requires the publication of a rather short offering
prospectus in the case of primary public offerings, but not for secondary offerings, and
of a listing prospectus which is in line with international standards in the case of a list-
ing on a Swiss stock exchange. It does not currently require offering prospectuses to
be filed with, or approved by, any Swiss governmental or other authority or body. Only
in the case of a listing of financial instruments in Switzerland, e.g., on the SIX Swiss Ex-
change Ltd. (SIX), is such an approval required by the relevant stock exchange as the
competent self-regulatory body.

The FinSA introduces an approval requirement for offering prospectuses by a new reg-
ulatory body, the so-called approval authority or reviewing body. This body, while still a
private body, must be licensed by the Swiss Financial Supervisory Authority FINMA and
will be vested with administrative powers. According to its media release of 22 Novem-
ber 2019, the SIX applied to be appointed as approval authority. In addition, it is ex-
pected that BX Swiss will also apply. Once licensed these approval bodies will be the
sole competent bodies to approve prospectuses under the FinSA regime. Admissions
of new issues to marketplaces, however, will continue to be governed by the admis-
sions bodies of the relevant marketplaces. But the new framework should assure that
such admission bodies have to accept an approved prospectus under FinSA without
setting up its own additional disclosure requirements, aside from technical aspects rel-
evant to the specific market place. It is expected that Swiss market places will amend
their rules such that the approval and admission-to-trading process can run in parallel
and be coordinated.

This prospectus and approval requirement will apply to all public offerings, primary and
secondary, in Switzerland and, independently, to all securities that are to be admit-
ted to trading on a trading platform in Switzerland. Securities that are publicly offered
or are the subject of a request for admission to trading, in each case filed prior to the
entry into effect of the FinSA, will benefit from a transitional period. According to the
FinSO the duty to prepare a prospectus under the authority of FinSA comes into ef-
fect 6 months after the first approval authority is licensed, but not earlier than 1 Octo-
ber 2020.

b) Ex Ante Approval and Exemptions

In principle, the approval authority will have to approve the prospectus prior to a pub-
lic offering or an admission of securities to trading on a trading platform in Switzerland.
First-time issuers (i.e, issuers who either have not yet published a prospectus approved
by the approval authority or do not have securities admitted on a Swiss trading plat-
form) will be required to submit the prospectus for approval at least 20 calendar days
prior to commencement of the envisaged offering or admission to trading, all other
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issuers at least 10 calendar days. These are the periods within which the approval au-
thority would have to state that the prospectus is approved or that the prospectus has
to be revised, in which case the applicable period for approval would start anew after
re-submission. Yet, if the approval authority does not react within the required period,
this does not mean that the prospectus is automatically deemed approved.

However, other than the European bond markets which are to a large extent whole-
sale markets targeted at institutional clients, the Swiss fixed income market is largely
a retail market with standard denominations of CHF 5,000. This would mean that in a
system requiring the pre-approval of prospectuses, bond issuers would always have
to prepare a full-fledged prospectus prior to listing; in particular, for many issuers the
Swiss market is not deep enough to warrant the preparation of a program documenta-
tion. This dilemma between having to obtain a pre-approval, on the one hand, and the
issuers’ need to be able to very quickly access the markets, on the other hand, has in
the past been solved by the SIX by allowing the provisional admission to trading before
the formal listing approval is obtained, but only for fixed income and structured prod-
ucts. Acknowledging the relevance of this practice for the Swiss market, FinSA now in-
troduces an exception to the rule of ex ante approval for certain securities to be spec-
ified in the implementing ordinance. The FinSO names straight bonds, convertible and
exchangeable bonds, bonds with warrants attached, mandatory convertible notes, con-
tingent convertible notes (CoCos) and write-down bonds as such exempt securities,
and structured products with a duration of 30 or more days.

Where this exemption applies, issuers must nonetheless ensure that the most impor-
tant information about the issuer and the securities which are relevant for investors’ de-
cisions is available or can be made available no later than the day on which the public
offering commences or admission to trading is applied for. The review and approval of
the corresponding prospectus by the approval authority will, however, only take place
ex post (i.e, after the offering has been completed or after the admission to trading)
rather than ex ante. But to benefit from this exemption from the ex ante approval re-
quirement, a Swiss bank or broker dealer will have to confirm in writing to the issuer /
offeror that the most important information about the issuer and the relevant securities
is available at the time the prospectus is published. Prospectuses made available on
the offering date or date of admission to trading but not yet approved will be required
to contain a statement that it has not yet been approved by an approval authority.

c) Automatic Approval of Certain Non-Swiss Prospectuses

Another important feature of the FinSA is that foreign prospectuses qualify for ap-
proval by the approval authority if they are drafted according to standards of the Inter-
national Organization of Securities Commissions (I0SCO) and the disclosure and on-
going reporting duties are equivalent to those of the FinSA. Prospectuses that have
been approved in accordance with certain foreign standards to be specified by the ap-
proval authority will be automatically deemed approved.
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A foreign prospectus automatically deemed approved must be published no later than
at the time of commencement of the public offering or admission to trading and be de-
posited with the approval authority.

d) Publication and Validity of Prospectuses

In case of an initial public offering of equity securities, the approved prospectus must
be published at least six business days prior to the end of the subscription period. This
introduces a new statutory requirement for the length of the subscription period and
will make discussions in the Swiss equity markets about the minimum duration of the
subscription period obsolete. For the offering of non-equity securities, the approved
prospectus must be published prior to the start of the public offering or before the ad-
mission of the security to trading. The publication may be made by electronic means
only (e.g, on the website of the issuer or guarantor or of the approval authority), but, in
such case, the prospectus must also be made available free of charge in printed form
upon request.

Once approved, the prospectus is valid for 12 months for purposes of a public offering
in Switzerland and/or admission to trading on a Swiss trading platform, subject to the
duty to update in case of material new developments (see below).

3) Contents of the Prospectus

Prospectuses must be prepared in an official language of Switzerland or in English. As
to their contents, the FinSA only states the golden rule of prospectus drafting, ie. that
the prospectus must contain all information material for the investment decision of an
investor, and lists some specific items with respect to the issuer and, if applicable, the
guarantor, the securities, and the offering. The prospectus will also have to include a
summary that contains the important information, presented in an easily comprehen-
sible way. If benefiting from an exemption from the ex ante approval requirement, the
prospectus must include the relevant disclaimer (see above).

The details of the required content of a prospectus are set out in annexes to the FinSO,
as schemes for several classes of securities. The schemes are based on the well-es-
tablished SIX regulations with some additional requirements as well as helpful clarifica-
tions. The schemes denote also where seasoned frequent issuers (i.e, issuers of equity
securities having been included in a leading Swiss index for at least two years and hav-
ing outstanding debt instruments in a principal amount of at least CHF 1 billion) bene-
fit from alleviations.

The FinSA explicitly permits a prospectus to incorporate certain information by ref-
erence. Such incorporation by reference is not permissible in the summary, and is
only possible for documents published prior to, or concurrently with, the prospec-
tus; so-called forward incorporation is thus not possible. Apart from these limitations,
the FinSO will allow incorporation by reference as much as possible. Incorporation by
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reference not only serves the interests of issuers, but also those of investors by pre-
cisely referencing the relevant information without unnecessary duplication.

In case of new developments that occur prior to the end of the subscription period or,
for an admission to trading, prior to the start of trading on the relevant trading platform,
if likely to materially affect the price of the securities, a supplement to the prospectus
must be prepared and published. This supplement must also be approved by the ap-
proval authority prior to its publication within a maximum of seven calendar days. The
approval authority is required to publish and maintain a list of events, the occurrence of
which would generally not trigger an approval requirement, but simply a duty to publish
a supplement to the prospectus.

4) Exemptions from the Duty to Publish a Prospectus

The FinSA introduces a set of explicit exemptions from the prospectus requirement
largely in line with the Prospectus Directive and the Prospectus Regulation of the Eu-
ropean Union and existing SIX regulations. Also, the Swiss National Bank, the Bank for
International Settlements (BIS) and foreign central banks are generally exempted from
the FinSA.

a) Type of Offering

The list of exempted transactions includes, inter alia, public offerings limited to pro-
fessional clients (e.g, financial intermediaries within the meaning of the banking act,
the financial institutions act (including asset managers) and the collective investment
schemes act, insurance companies, companies with a professional treasury and invest-
ment vehicles for wealthy private clients which have a professional treasury (likely to
be family offices)), offerings addressed to less than 500 (non-professional) investors,
and offerings with a minimum investment of CHF 100,000 or of securities with a de-
nomination of at least CHF 100,000. Finally, offerings of less than CHF 8 million over
a period of twelve months are exempted. While these exemptions largely mirror the
new European Prospectus Regulation, including in particular the recently increased
offering limit of CHF 8 million, the Swiss Parliament deviated from the EU regulation
when in the final legislative efforts it increased the private clients exemption from 150
to B00 investors.

b) Type of Security

The public offering of certain types of securities may — subject to certain conditions —
also be made without an approved prospectus. For example, the following transactions
can all be made without an approved prospectus: the exchange of outstanding equity
securities for equity securities of the same class, the delivery of equity securities fol-
lowing a conversion of debt instruments of the same issuer or any of its affiliates, the
offering of securities to executives or employees, and the offering of money market in-
struments (including in particular commercial paper). For employee offerings the FinSA
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is more liberal than the European Prospectus Regulation in that it no longer requires
that “details of the offer” be provided; while this requirement was still contained in the
draft FinSA, the parliament acknowledged that this would have created substantial le-
gal uncertainty.

c) Exemptions for Admission to Trading

There are also exemptions from the prospectus requirement in the case of admission
to trading without a concurrent public offering in Switzerland. For example, starting
on the basis of the current listing rules of the SIX but then going beyond, the admis-
sion to trading of securities that, calculated over a 12-month period, account for less
than twenty (currently ten) percent of the equity securities of the same class that are
already admitted to trading on the same trading platform, can be made without a new
prospectus. This increase in percentage mirrors the new European Prospectus Regu-
lation.

Most notably, the FinSA also continues the SIX practice (e.g, regarding the Sponsored
Segment of the SIX) of exempting securities that are already traded on a foreign trad-
ing platform that is either deemed eligible by the trading platform or where the trans-
parency for investors is otherwise safeguarded from the prospectus requirement. The
FinSA also introduces a new prospectus exemption for admission to trading on trading
segments that are only open to professional clients.

By contrast to the European Prospectus Regulation, which contains a number of ex-
emptions for admission to trading verbatim mirroring the offering exemptions, this
technical duplication is missing in the FinSA. But in the final deliberations a provision
has been introduced to clarify that these exemptions shall apply mutatis mutandis for
the admission to trading. Given that this last minute amendment is somewhat drafted
broadly, the FinSO now explicitly clarifies which offering exemptions shall be available
in case of an admission to trading.

d) Further Alleviations and Abridgment Options

The FinSO provides for additional alleviations and abridgment options from the pre-
scribed prospectus content for well-known seasoned issuers.

e) Information outside of the Duty to Publish a Prospectus

The FinSA requires that if an offer is exempt from the duty to publish a prospectus the
issuer or offeror must treat all investors equally if they provide relevant information to
investors in connection with such offering.

f) Carve-out of Privately Placed Debt in the Banking Act

While the FinSA would allow non-regulated issuers to privately place debt to more than
20 offerees, such private placement have been considered deposit taking under the
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Banking Act triggering the requirement to obtain a banking license. To address this
problem, the FinSO amends the Banking Ordinance specifying that a Swiss-based is-
suer needs to provide documentary documentation on a number of specific information
items such as name, seat and purpose of the issuer, financial statements, etc. This can
be done either by way of a prospectus or a separate document or the addition of that
information to a term sheet. With this solution the government reacted to criticism from
the industry to its earlier proposal which required a full basic information document.

5) Basic Information Document

The FinSA requires offerors of financial instruments other than shares to prepare a ba-
sic information document if such offer is made to private clients. Originally it was in-
tended to extend this requirement also to debt instruments, but heeding criticism, the
FINSA excludes debt instruments without derivative elements from the requirement of
having to prepare a basic information document. Further, the FinSO exempts, inter alia,
the following securities from the basic information document: convertible bonds (pro-
vided they are convertible into shares of the same issuer or an affiliate within the same
group), subscription rights in a rights offering, employee options, dividends in kind,
floating rate bonds to the extent referring to benchmarks, inflation protection bonds,
bonds with call and early redemption features, and zero coupon bonds. With this enu-
meration the Swiss legislator follows a much more flexible approach than the EU un-
der the PRIPPs Regulation.

The FinSO contains the specific details for the format and contents for such basic in-
formation documents. While generally the FinSO follows the requirements for Key In-
vestor Documents (KIDs) under the EU PRIIP Regulation, it contains helpful allevia-
tions and more flexible standards. But FinSA also stipulates that instead of preparing a
basic information document under the FinSA, one may also use a KID.

6) Prospectus Liability

Notwithstanding the new prospectus approval requirement, the prospectus liability re-
gime applicable to anyone participating in the drafting of the prospectus that is cur-
rently provided for in Swiss civil law will continue to exist. Consequently, a person re-
sponsible for drafting or contributing to a prospectus may incur liability for false or
misleading information contained in the prospectus or if the prospectus does not fulfill
the legal disclosure requirements.

While the draft FinSA, as proposed by the Federal Council, required prospectus draft-
ers to prove that they neither acted intentionally nor negligently, parliament did not
adopt this reversal of burden of proof, acknowledging that this would have constituted
a novelty in Swiss law and in particular would have required defendants to prove the
non-existence of certain facts, a proof that would have been extremely difficult to es-
tablish in practice. Consequently, the FinSA in our view retains the existing proven lia-
bility regime and in particular does not introduce the fraud-on-the-market theory, which
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would have assumed reliance on the prospectus by the investors when making the in-
vestment decision

While a prospectus will need to include forward-looking statements, liability for such
statements is rightfully limited. Wrong or misleading forward-looking statements can
only lead to prospectus liability if they are made against better knowledge or made
without including a disclaimer that future developments are subject to uncertainty (sim-
ilar to the bespeaks caution doctrine in the U.S)). Summaries can only lead to liability if
they are still incorrect or misleading if read together with, or inconsistent with, the rest
of the prospectus.

7) Criminal Liability

The FinSA also introduces criminal liability in case of an intentional violation of the
Swiss prospectus rules. While a similar provision can be found in the Swiss Federal
Act on Collective Investment Schemes, this concept not only is at odds with traditional
Swiss law concepts but risks jeopardizing the overarching goal of introducing an at-
tractive and competitive primary capital markets regime by ultimately discouraging is-
suers from using the Swiss markets for fear of criminal liability. Given that capital mar-
kets are extremely agile markets, adding criminal liability puts the Swiss market at a
certain disadvantage, in particular as the European prospectus regulation does not pro-
vide for a similar criminal liability.

Also, the newly introduced criminal liability is unfortunately not really well-drafted. While
the clause clearly states that only material omissions may trigger criminal sanctions,
the wording is less clear for misstatements, and would theoretically allow that even mi-
nor misstatements could be sanctioned. Yet, in our view, the same standards must ap-
ply to misstatements and omissions, i.e. only material misstatements and only material
omissions can be the subject of criminal sanctions.

8) Appraisal

Aside from the introduction of criminal liability for intentional non-compliance with
Swiss prospectus rules, the FinSA introduces a modern and practical prospectus re-
gime in Switzerland that in our assessment is largely compatible with the EU prospec-
tus regime and other international standards.

In our view, by taking the Prospectus Directive and its exemptions as a model, by ac-
cepting that established Swiss practice should continue, and by giving regard to the
needs of both small and medium-sized issuers as well as large well-known seasoned
issuers, the proposed regime does not introduce major obstacles for Swiss and foreign
issuers. Rather, it enhances transparency for investors and creates more legal certainty
for issuers.

René Bésch (rene.boesch@homburger.ch)

Christian Rehm (christian.rehm@novartis.com)
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Countdown at the Point of Sale — Final Version of Financial
Services Ordinance Published
Reference: CapLaw-2019-52

On the way to the new Financial Services Act (FinSA), the final version of the Finan-
cial Services Ordinance (FinSO), which was published on 6 November 2019, started
the final countdown towards the implementation of these new regulations in the light
of their entry into force on 1 January 2020. As of that date, financial services provid-
ers must, in principle, comply with the new regulations (including the key adjustments
made in the final version of the FinSO). However, various transitory provisions provide
for (temporary) relief from the apparent time pressure.

By Sandro Abegglen / Luca Bianchi

1) Introduction

A big showdown is happening in the financial services and products industry in Swit-
zerland: the entry into force of the Financial Services Act (FinSA) and the Finan-
cial Services Ordinance (FinSO) on 1 January 2020. This date marks the end of a
legislative process which was triggered by the financial crisis of 2008. On 6 Novem-
ber 2019 the final version of the FinSO was approved by the Federal Council. It was
made publicly available on the same date together with the final version of the Explan-
atory Report to the FinSO (the Explanatory Report). Based thereon, market partici-
pants who are within the scope of the new regulations are now finally in a position to
complete their implementation design of the new point of sale duties.

Against this background, the authors do not aim to provide a summary of the regu-
latory point of sale duties set out in the FinSA and FinSO in general. Such overviews
were provided over the last six years (see CaplLaw-2018-568, 2017-3, 2016-3 and
2014-b). Instead, this article zooms in on the key adjustments which are specifi-
cally relevant for the point of sale made in the final version of the FinSO of 6 No-
vember 2019 when compared with the Consultation Draft of the FinSO (Draft-FinSO)
published on 24 October 2018.

2) Final Version of the Financial Services Ordinance: Key Adjustments
at the Point of Sale vis-a-vis the Consultation Draft

The FinSO contains the following key adjustments in its final version of 6 November
2019 when compared with the Draft-FinSO:

— Geographical scope of financial services: Neither financial services rendered
from a foreign financial services provider within an existing client relationship (which
was requested by the explicit initiative of a client) nor individual financial services
(which were requested by the explicit initiative of clients from a foreign financial
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services provider) shall be considered as performed in Switzerland and, thus, do not
fall in the geographical scope of the FinSO (article 2(2)(a-b) FinSO). This provision
aims to provide clarity regarding the special cases in which financial services are
rendered from abroad to clients with domicile in Switzerland (Explanatory Report, p.
18).

Financial services: The term financial services conducted for clients according to
article 3(c) FinSA shall contain any activity directed to specific clients which specif-
ically targets the purchase or sale of financial instruments (article 3(2) FinSO). Ac-
cording to the Explanatory Report, p. 19, the distribution of collective investment
schemes typically falls in the scope of this provision and, thus, qualifies as a finan-
cial service.

However, various exemptions of the term financial services in the meaning of article
3(c) FinSA have been inserted in the FinSO. In particular, the following shall not
be considered as financial services (article 3(3)(a-d) FinSO):

(a) advice on the structuring or raising of capital, mergers of companies and the
acquisition or disposal of holdings, as well as the services connected with such
advice (corporate finance advisory exemption);

(b) placements of financial instruments with or without a fixed takeover obligation
as well as related services (capital markets placements exemption);

(c) financing within the framework of services pursuant to (a) and (b);

(d) granting of loans for the execution of transactions with financial instruments
within the meaning of article 3(c)(5) FinSA, if the financial services provider
granting the loan is not involved in these transactions, unless he knows that the
loan will be used for the execution of such transactions.

Financial instruments: Article 3(1) FinSO now explicitly states that claims aris-
ing out of a bank account or custody agreement for payment or physical delivery
(in particular, of foreign currencies, fixed-term deposits or precious metals) shall not
qualify as financial instruments within the meaning of article 3(a) FinSA.

Reverse solicitation: Article 3(6)(a) FinSO clarifies that the provision of information
at the instigation or initiative of a client (reverse solicitation), which has not been
preceded by advertising within the meaning of article 68 FinSA by the provider or
one of its agents in relation to the specific financial instrument, does not constitute
an offer in terms of article 3(g) FinSA (note: but, except in crossborder inbound sit-
uations (see above under “Geographical scope of financial services”), could still be
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considered as a financial service if no exemptions apply (see above under “Financial
services”)).

Execution-only: When a financial services provider is executing and transmitting
client orders, a private client can agree in general manner that the KID be only made
available after the transaction has been concluded (article 11(3) FinSO). However,
this consent must be given separately from the agreement to the general terms and
conditions in writing or in any other form which enables proof to be rendered by text
(article 11(3) FinSO). A KID shall be regarded as existing in terms of article 8(4)
FinSA and must, thus, in principle, be made available by the financial services pro-
vider in connection with execution-only transactions if it can be located with reason-
able efforts (article 11(2) FinSO).

Information duties: The obligation of financial services providers to notify clients in
the event of changes with respect to their information duties under article 8 and 9
FinSA previously suggested in the Draft-FinSO has been deleted in the final FinSO
(article 14 FinSO). This adjustment significantly reduces administrative efforts and
costs for financial services providers which would otherwise have been expected.
The Swiss Bankers Association (SBA) has published an update of the SBA-risk
brochure with the title Risks Involved in Trading Financial Instruments (version of
November 2019) on 23 October 2019, which may be used as a standardized docu-
ment to fulfil the information duty regarding the general risks associated with finan-
cial instruments according to article 8(1)(d) FinSA.

Fee transparency: The FinSO explicitly provides for the duty of financial services
providers to inform approximately or in ranges about costs which cannot or
only with disproportionate effort be precisely determined in advance (article
8(3) FinSO). If such information is not possible or only possible with disproportion-
ate expenses this shall be disclosed (article 8(3) FinSO). In particular, the risk of ad-
ditional fees, expenses or other costs must be pointed out (article 8(3) FinSO).

Suitability / appropriateness: When performing a suitability check the financial
services provider is now explicitly obliged to draw up a risk profile for each client
based on the information obtained (article 17(3) FinSO). In the case of investment
management mandates and permanent advisory relationships, the provider must
agree on an investment strategy with the client on this basis (article 17(3) FinSO).
Besides, financial services providers who inform their clients about the non-per-
formance of the appropriateness and suitability check in terms of article 13(2)
FinSA only once must expressly draw attention to this fact when providing the in-
formation (article 17(5) FinSO).

Organizational requirements: The organizational requirements of financial ser-
vices providers (which are related to the point of sale) set out in articles 23-30
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FinSO were primarily subject to rather technical or formal amendments. However,
the settlement of a price deviating from the actual closing price achieved in the ex-
ecution of client orders (price fraud) is now explicitly stated as an inadmissible form
of market behavior in article 27(d) FinSO.

— Client advisers of foreign financial services providers: Client advisers of for-
eign financial services providers which are subject to a prudential supervision are
no longer required to register in the client adviser register as long as they conduct
their (inbound) financial services exclusively to professional or institutional cli-
ents in Switzerland (article 31 FinSO). This adjustment represents a major liberal-
ization for foreign client advisers of prudentially supervised financial services pro-
viders. However, financial services of foreign providers rendered to private clients
in Switzerland require a registration of their client advisers in the Swiss client ad-
viser register (notwithstanding whether the foreign financial services providers are
prudentially supervised or not) (article 28(1-2) FinSA e contrario). The obligation to
register was further clarified in the Explanatory Report by stating that this obligation
can of course also be fulfilled by financial services providers for their client advisors
(Explanatory Report, p. 33).

Besides, also all foreign financial services providers will still need to comply with
Swiss regulation in terms of the rules of conduct of article 7 et seq. FinSA (to the
extent applicable according to article 20 FinSA) and the organizational require-
ments including conflict of interest rules of article 21 et seq. FinSA.

- Advertisements: Article 95(3) Draft-FinSO on the regulation of advertisements for
financial instruments that have not been approved or do not correspond to the cus-
tomer profile was deleted (article 95 FinSO). However, FINMA-Circular 2013/9
“Distribution of Collective Investment Schemes” which includes similar requirements
for collective investment schemes is expected to continue to apply according to
the Explanatory Report, p. 65. It remains to be seen, however, if and to what extent
FINMA-Circular 2013/9 will be adjusted by FINMA.

3) Final Countdown: Entry into Force and Transitory Periods

a) Adjustments in the Final FinSO

FinSA and FinSO will enter into force on 1 January 2020. Consequently, the new
regulation is, in principle, applicable starting from this date. However, as an exception
from this rule, the transitory periods set out in article 95 FinSA and articles 103 et
seq. FinSO provide for a limited time period during which almost all of the new regula-
tory point of sale rules will not have to be observed (already on 1 January 2020). This
article focuses primarily on the point of sale regulation of the FinSA and FinSO
and does not contain references to transitory provisions in other areas.
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The transitory periods have been adjusted to two years (instead of one year) for
the following:

client segmentation of article 4 FinSA (article 103(1) FinSO);
— required knowhow of client advisers of article 6 FinSA (article 104 FinSO);

— conduct rules of articles 7-18 FinSA (including — new — the best execution duty)
(article 105(1) FinSO);

— organizational requirements of articles 21-27 FinSA, including the requirements
for an appropriate organization (article 21 FinSA), the required skills, knowledge
and experience of employees (article 22 FinSA), the involvement of third-parties
(article 23 FinSA), the chain of providers (article 24 FinSA), conflicts of interests
rules (article 25 et seq. FinSA), also, regarding payments such as inducements from
third-parties (article 26 FinSA) and regulation of employee transactions (article 27
FinSA) (article 106(1) FinSO).

As a result, financial services providers benefit from longer time periods than previously
expected to comply with the point of sale duties. However, the transitory period regard-
ing conduct rules according to article 105(1) FinSO does not include the require-
ments for securities lending according to article 19 FinSA which are, therefore, appli-
cable immediately with the entry into effect of the FinSA/FinSO (Explanatory Report, p.
69). Thus, article 19 FinSA represents the only rule of conduct which will be applicable
immediately with the entry into force of the FinSA and FinSO.

b) Conduct Rules and Organizational Requirements during the Transitory
Periods in Particular

Financial services providers which intend to fulfil the conduct rules of articles 7-18
FinSA and/or the organizational requirements of articles 21-27 FinSA before the end
of the transitory period must irrevocably notify their audit firm in writing and indicate
the date on which the new rules shall be complied with (articles 105(2) and 106(2)
FinSO). Until that point in time, the following pertinent conduct and organizational
rules of the old regime continue to apply as newly specified in articles 105(3)(a-f) and
106(3)(a-f) FinSO:

(a) code of conduct for securities dealers according to article 11 Stock Exchange
Act (SESTA);

(b) code of conduct for CISA-licensees set out in article 20 Collective Investment
Schemes Act (CISA);



(c) requirements for investments, securities transactions and the exercising of
memberships and creditor’s rights of the CISA in accordance with articles 21-
23 CISA;

(d) further conduct rules of the CISA pursuant to article 24 CISA such as the duty
to conclude distribution agreements and the protocol duty;

(e) requirement to appoint a representative and a paying agent for the distribu-
tion of foreign collective investment schemes which are distributed exclusively to
qualified investors (article 120(4) CISA);

(f) self-regulation recognized as a minimum standard for financial services and
offers of collective investment schemes by FINMA pursuant to article 7(1) and
(8) Financial Market Supervision Act (FINMASA).

c) Time Table: Transitory Periods
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4) Conclusion

The final FinSO provides for some important and welcome adjustments of point of
sale-related provisions when compared to the Consultation Draft. Especially, the con-
cept of financial services has been adapted (in line with the diverging opinions of mar-
ket participants in the consultation) in order to be neither too broad nor too narrow
(Explanatory Report, p. 11). This Solomon-like compromise regarding whether distri-
bution of financial instruments shall qualify as a financial service (which is, in principle,
the case for the distribution of collective investment schemes but not for placements
of capital markets transactions; article 3(2-3) FinSO) is well-intended but raises some
questions which will have to be resolved in practice in the near future.

Also, the generous and broadly applicable transitory period of two years is very wel-
come and allows financial services providers to implement the new regulation diligently
and without undue rush. In our view, this, combined with the general design of the new
regulation, evidences the good and balanced judgment of the Swiss legislator.

Sandro Abegglen (sandro.abegglen@nkf.ch)
Luca Bianchi (luca.bianchi@nkf.ch)

The Basic Information Sheet — No surprises in the final
implementing ordinances, but some relevant amendments
Reference: CapLaw-2019-53

On 1 January 2020 the new Swiss Financial Services Act (FinSA) and its implementing
ordinance, the Financial Services Ordinance (FinSO), will come into effect. The Swiss
Federal Council announced its decision on the entering into force of the new financial
services regulation and the final text of the implementing ordinances on 6 November
2019. There are no big surprises in the final ordinances regarding the newly introduced
basic information sheet (Basisinformationsblatt). However, a number of amendments
were made based on responses in the consultation process of the draft ordinances.

By Daniel Haeberli

1) No surprises in respect of the content requirements

One of the key novelties introduced by the FinSA is the obligation to prepare and make
available a short document setting out the key information, the so-called basic informa-
tion sheet (Basisinformationsblatt, BIS), often referred to also as the “key information
document” or “basic information document”.
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This basic information sheet must contain all information for the investment decision in
such a way that is easily comprehensible and designed to assist the investor in com-
paring the financial instrument being offered to other financial instruments.

The key elements that need to be covered in the BIS are set out in article 60 FinSA,
while the introduction of supplementary provisions on the BIS was delegated to the
Federal Council pursuant to article 63 FinSA. The FinSO, thus, provides in articles 88
to 90 the supplementary provisions on the content, language, layout and scope of the
BIS and in annex 9 of the FinSO a template and content specifications of the BIS.

While on its face these requirements are largely aligned with those applicable to the
key information document (KID) under the EU PRIIPs Regulation, they are less de-
tailed as well as less onerous and leave much more flexibility. The biggest differences
between the PRIIPs Regulations and the FinSO regarding the content requirements
are in reference to the description of the risks and rewards of the financial instrument
(ie, “What are the risks and what might | get back in return?”). The approach taken in
the FinSO provides for a lot of flexibility and avoids some of the flaws of the summary
risk indicator and performance scenarios of the PRIIPs KID. However, the rather lean
regulations under the FinSO and flexibility provided by the FinSO allows for different
presentations of risk and performance scenarios. This may ultimately result in various
manufacturers presenting risks and performance scenarios in different ways and mak-
ing basic information sheets less comparable. While the EU has a very strong focus on
comparability, Switzerland has taken a different view. The Swiss regulations focus less
on standardizing the information in the BIS, but allowing the market to develop a stand-
ard.

The final text of the FinSO does not contain any substantive amendments to the draft
FinSO that was subject to the consultation process, at least in respect of the provisions
relating to the BIS. Accordingly, there were no surprises as to the content require-
ments of the BIS when the Swiss Federal Council published the final text on 6 Novem-
ber 2019.

The Swiss Federal Council did, however, make some relevant amendments in the final
text of the FinSO based on results of the consultation process.

2) Relevant amendments in the final ordinances

a) The BIB and the equivalent foreign document - the PRIIPs KID,
but not the PIB

Article 59 para. 2 FinSA provides that documents prepared under foreign regulations
which are equivalent to the BIS may be used instead of a BIS. Based on article 63 lit
d FinSA it is for the Swiss Federal Council to determine what foreign documents are
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equivalent to the BIS. The draft FinSO, which was subject to the consultation process,
listed the PRIIPs KID and the German product information sheet (so-called “Produk-
tinformationsblatt’; PIB) as equivalent foreign documents. The final FinSO now only re-
fers to the PRIIPs KID. Accordingly, the PRIIPs KID is the only foreign document that
may be used as a substitute to the BIS.

b) The BIS and execution-only transactions

In general, a financial service provider when recommending a financial instrument to a
retail client (article 8 para. 3 FinSA) has to make available a BIS. According to article
8 para. 4 FinSA, no BIS has to be made available in case of an execution only transac-
tion (i.e, if the service consists exclusively in the execution of client orders without pro-
viding any advice). At a rather late stage of the parliamentary discussion of the FinSA,
this provision was amended by adding the exemption that making a BIB available only
applies if no other already exists. In the consultation process of the draft ordinances, a
number of participants commented on this restriction of the exemption and asked for
clarification in the ordinance when a BIB is deemed as already existing for purposes of
article 8 para. 4 FinSA.

The final text of the ordinance takes up this point and states that a BIB is deemed al-
ready existing if it can be found with reasonable efforts (article 11 para. 2 FinSO). Ob-
viously, it is subject to interpretation what actions a financial service provider has to
take in order to comply with the reasonable efforts obligation. According to the explan-
atory report, this should normally be an Internet search since it may be expected that
manufacturers will generally publish the BIS on their website. However, a financial ser-
vice provider should also be able to discharge its reasonable efforts obligation by other
means than an Internet search. It must, for example, be sufficient, if the financial series
provider has access to a professional centralized documentation repository that col-
lects BIS’ from manufacturer.

Another relevant amendment in the final text of the ordinance is the new provision in
article 11 para. 3 FinSO. While in principle, the BIS has to be made available prior to
executing a transaction, this provision allows retail clients to agree to only receive the
BIS after the execution of the transaction. This exemption is, however, only available in
respect of execution-only transactions and takes into account that in such a situation
it is for practical reasons generally not possible to make the BIS available prior to the
execution of the transaction. In such situations, timing is essential and retail investors
should have the possibility to immediately execute the transaction. Accordingly, it is
likely that financial service provider will seek a general consent from their retail clients
when opening a securities account. Such consent may, however, not be included in the
bank’s general terms and conditions, but must be obtained in a separate document.
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c) The BIB and financial instruments that are created for
a single counterparty

While, in general, a BIS has to be prepared for all financial instruments according to ar-
ticle 68 FinSA, shares and debt instruments without a derivative character are explic-
itly exempted pursuant to article 59 FinSA (see also article 86 FinSO, which substan-
tiates the exemption). The final ordinance provides a further exemption in article 80
para 2 FinSO: no BIS is required for financial instruments that are created for a single
counterparty. This exemption aims in particular at derivatives that are based on a bilat-
eral contract, such as interest rate and currency futures and swaps that are based on
a master agreement, such as the ISDA Master Agreement. Conceptually such bilateral
financial instruments do not really have a manufacturer. Whether this exemption also
applies to, for example, individually tailored structured products for a specific investor is
debatable, as is the question whether (as a matter of principle) there is a sufficient le-
gal basis for this exemption in the FinSO.

d) The BIB during the transitional period

In the final text of the ordinance, the transitional period in respect of the requirement
to prepare a BIS has been extended to two years. Accordingly, for collective invest-
ment schemes a simplified prospectus or key investor information document, pursuant
to the Collective Investment Schemes Ordinance, and for structured products, a simpli-
fied prospectus pursuant to the Collective Investment Schemes Act, may be prepared
instead of a BIS until 1 January 2022.

Pursuant to the explanatory report, it is, however, not permissible to prepare both doc-
uments (i.e, a simplified prospectus or key investor information document and a BIS).
The reasoning for this restriction is that it may confuse retail clients if they receive both
documents, as the content of the two documents is not identical. However, the practi-
cal impact of this prohibition should be minimal.

No such restriction applies in respect to the UCITS-KIID and the PRIIPs KID. These
documents may be prepared in addition to the simplified prospectus or key investor in-
formation document, both during and after the end of the transitional period. This is
important as, for example, most Swiss manufacturers of structured products already
prepare a PRIIPs KID today. Furthermore, from a regulatory perspective, it is fine to
prepare a PRIIPs KID as well as a BIS for the same product. Providing retail investors
with both documents may entail some risks from a civil law perspective, as the content
of the two documents is not identical. Since the legislator treats the two documents as
equivalent, it may, however, be difficult to make a sound argument for civil liability on
the basis that the PRIIPs KID and the BIS contain different information.
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e) The product documentation for structured products during
the transitional period

The transitional period for the prospectus regime pursuant to article 109 FinSO means,
in relation to structured products, that no prospectus must be prepared until at least
October 1, 2020. No prospectus means that no prospectus within the meaning of the
FinSA nor a prospectus pursuant to article 1156 of the Code of Obligations nor a sim-
plified prospectus pursuant to article 5 of the Collective Investment Schemes Act must
be prepared. Only in case where structured products shall be listed on a Swiss ex-
change, a listing prospectus pursuant to the current listing regime must be prepared.
Furthermore, during the transitional period of article 111 FinSO, a simplified prospec-
tus pursuant to the Collective Investment Schemes Act in its version of March 1, 2013
can be prepared instead of a BIS or PRIIPs KID. The current exemption from prepar-
ing a simplified prospectus in case of listed structured products (article 4 para. 4 of the
Collective Investment Schemes Ordinance) is, however, no longer available after Janu-
ary 1, 2020.

3) Additional remarks

a) Duty to prepare the BIS

A BIS has to be prepared by the manufacturer in case a financial instrument is offered
to private clients in Switzerland (article 58 para 1 FinSA and article 80 FinSO). This is
a point of production duty, which is triggered at the point of sale. Accordingly, in case
the manufacturer is not identical with the offeror of the financial instrument, it is to be
expected that the manufacturer and the offeror will address the manufacturer’s duty to
prepare a BIS in a distribution agreement.

Relating to a non-Swiss manufacturer, the question is whether the duty to prepare a
BIS extends to such foreign manufacturer. The Swiss regulations are based on the
principal of territoriality. Of course, there are certain cross-border situations that fall
within the scope of the Swiss regulations based on an explicit statutory provision. The
FinSA does, however, not explicitly state that non-Swiss manufacturers are obliged to
prepare a BIS. Furthermore, the criminal sanctions in the FinSA do not apply in case a
BIS is not prepared. Merely the non-publication of the BIS is subject to criminal sanc-
tions (article 90 FinSA).

In case a manufacturer does not intent to prepare a BIS, it needs to be ensured that
the product documentation prepared at the point of production includes a respective
statement. In particular, in respect of financial instruments that are to be offered exclu-
sively to professional investors and asset management clients without a BIS, (article 58
para. 2 FinSA exempts manufacturers from preparing a BIS if the financial instrument
may only be purchased in the context of a asset management mandate), the product



CaplLaw 572019 | FinSA (FIDLEG)

el
5

«Q
[}
N

documentation should include a relevant selling restriction and statement that no BIS
is being prepared.

b) Duty to publish and make the BIS available

If and when a financial instrument, for which a BIS has to be prepared, is publicly of-
fered, it has to be published (article 66 FinSA). This duty can be met by making hard
copies available free of charge at the seat of the issuer, lead manager or offeror or by
making it accessible on the website of the issuer, lead manager or offeror or the web-
site of the exchange or the Review Body (Prifstelle) (article 64 in connection with 66
FinSA).

In case of a personal recommendation in respect of a financial instrument for which a
BIS has to be prepared, the financial service provider has to make a BIS available to
the private client (article 8 para. 3 FinSA). Making available means that a copy of the
BIS has to be handed out or emailed to the client. Alternatively, the BIS may be made
accessible on a website. The service provider must then ensure that the BIS remains
accessible for as long as the financial instrument is offered and that the client is aware
of the website’s address and, if no deep link is provided, where to locate the BIS on the
website.

In order to meet the publishing duty as well as the duty to make the BIS available, mak-
ing the BIS accessible on a website seems to be the most practical approach. There is
no transitional period for these duties. Hence, they apply as of 1 January 2020. This is
important to note as no such obligation applies under the pre-FinSA regime. Offerors
and financial service providers, respectively, will need to implement a process ensur-
ing the duties to publish and make available the BIS are being complied with as from 1
January 2020.

4) Final remarks

The amendments help to ensure that the provisions on the basic information sheet can
be implemented and complied with in a meaningful way in practice and the two year
grace period, during which the simplified prospectus and the key investor information
document can be used, enables a smooth transition to the new regime.

Daniel Haeberli (daniel.haeberli@homburger.ch)
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Update: The Enforcement of Clients’ Rights in the
Financial Services Act
Reference: CapLaw-2019-54

The Financial Services Act (FinSA) as it will enter into force on 1 January 2020 con-
tains two elements of an initially broad set of proposals meant to strengthen the en-
forcement of clients’ rights. First, it specifies the scope of records to be kept regard-
ing a service provider’s relationship with a client and gives the client an unambiguous
legal basis to obtain a copy of such records on request. Second, it will require all pro-
viders of financial services to be affiliated with an ombuds institution. Parliament ul-
timately opposed the introduction of new procedural mechanisms such as collective
action instruments and changes to the ‘loser pays' rule, referring to ongoing efforts to-
wards a broader reform of the Civil Procedure Code.

By Thomas Werlen / Jonas Hertner

1) Introduction

One of the primary drivers of a new law governing the provision of financial services
was the realization, in the wake of the financial crisis of 2007/2008, that the current
laws often did not allow retail investors to enforce monetary claims against financial in-
stitutions, in particular with respect to relatively small claims. The insolvencies of the
Lehman Brothers and Kaupthing groups, for instance, left scores of investors without
an effective remedy, mainly for two reasons. First, both procedural and substantive law
make it difficult for individual investors to establish proof of misconduct of their finan-
cial service provider. Second, litigation against financial service providers is costly to
the point that damaged investors were discouraged from trying to enforce their rights if
the damages incurred were relatively small.

The original preliminary draft of the FinSA, issued by the Federal Council in June 2014
included relatively far-reaching proposals to strengthen the enforcement of clients’
rights. These proposals were heavily criticized by the financial industry in the public
consultation proceeding. In response, in November 2015, the Federal Council put for-
ward a draft bill, which significantly curtailed the proposed changes (for a summary of
the legislative history, see WERLEN/HERTNER, The Enforcement of Clients’ Rights in
the Financial Services Act, CapLaw 19 December 2018). This article is an update to
the December 2018 publication following the publication of the final text of the Finan-
cial Services Ordinance (FinS0).

The enforcement of clients’ rights in the final text of the FinSA rests on the two re-
maining pillars of (1) a client's right to be provided a comprehensive copy of all docu-
ments and records the service providers keep concerning the specific client and the
client relationship, and (2) the ombuds system, requiring all service providers — not
only the banks — to be affiliated with an ombuds institution recognized by the Federal



Department of Finance. These two pillars, however, do not tower above the existing
framework and are not expected to significantly change the litigation landscape in the
financial services industry.

2) The provider’s obligation to keep records and the client’s right to
obtain the records

a) The duty of the service provider to keep records and to give account upon
client's request

Art. 156 and 16 FinSA and Art. 18 and 19 FinSO contain the substantial requirements
in terms of records to be kept by the service provider:

— Art. 15(1), 15(2) and 16(2) FinSA in connection with Art. 19(1) FinSO set out the
scope of the records to be kept.

— Specifically, Art. 15(1) FinSA requires service providers to keep records on (a) the
services to be provided as agreed upon with the client and the information gath-
ered from the client, (b) any waiver from the requirement to assess the suitability
and appropriateness pursuant to articles 13 and 14 FinSA, and (c) all financial ser-
vices provided (whereas Art. 18 FinSO specifies that the service provider must keep
records in @ manner that allows it to give account to the client on the services pro-
vided within ten working days).

— For advisory contracts, Art. 15(2) FinSA additionally requires the service provider to
keep records on the client's investment needs and requirements and the reasons
for each recommendation that results in the purchase of the recommended product.

— In addition, Art. 16(2) FinSA requires the service provider to provide information re-
garding (a) the services which were agreed upon and executed, (b) the composition,
valuation and development of the portfolio, and (c) the costs associated with the
provision of the services.

- Art. 19(1) FinSO essentially repeats the requirements contained in Art. 15(1) and
16(2) FinSA.

— Moreover, Art. 16(1) FinSA requires the service provider to transmit the information
in writing pursuant to Art. 15 FinSA to the client upon request or to provide it by any
other suitable means.

b) The client's right to be provided all documents concerning their relation
with the service provider

Art. 72 and 73 FinSA and Art. 97 FinSO govern both the substantial and procedural
aspects of the client’s right to request the records kept by the service provider:
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- Art. 72(1) FinSA entitles the client to request at any time a comprehensive copy of
the ,Dossier’, including all records, which the service provider is required to keep
pursuant to Art. 15 FinSA, as well as any additional records, which the service pro-
vider created or maintains in respect of the relation with the client.

- Art. 73(1) FinSA requires the request to be made in writing. The service provider is
required to provide the copy within 30 days free of charge (para. 2).

— Article 73(3) FinSA entitles the client to pursue the right to a copy of the records in
summary proceedings if the service provider does not comply with client’s request.

— Article 73(4) FinSA stipulates that a refusal by the service provider to comply with
the request may be taken into consideration by the court in a later litigation when
allocating the costs of the proceedings.

— Art. 97 FinSO, finally, stipulates that, while the first copy of information must be pro-
vided free of charge, any subsequent request, if not sufficiently justified, may incur
an appropriate fee.

— The annotations to the FinSO, issued by the Federal Council in November 2019,
note that the client's right to be provided records is not meant to include any prelim-
inary internal documents such as drafts, notes or internal assessments.

3) The ombuds system

Art. 74 et seq. FinSA introduce the new ombuds system, which will require all service
providers to fund and be affiliated with a particular ombuds institution as follows:

Art. 75(1) FinSA governs the ombuds procedure and requires these proceedings to
be “non-bureaucratic’, fair, swift, impartial, and free or cost-effective for the client.

— The ombuds proceeding is confidential, meaning that the statements made in the
proceedings must not be used in another proceeding (para. 2).

— The confidentiality also covers party submissions: neither party has a right to see
the correspondence between the other party and the ombuds institution (para. 3).

— The client may initiate a proceeding before the ombuds institution (1) in accordance
with the respective regulations of the institution, (2) if the client can demonstrate
that he or she notified the service provider of an issue and undertook a reasona-
ble effort to resolve it, (3) if the client’s claim is not manifestly ill-founded and was
not subject to a previous conciliation proceeding, and (4) if the issue is not currently,
and was not previously, pending before a judicial body (e.g, another ombuds institu-
tion, a state court or a conciliatory authority) (para. 4).
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Notably, the requirement that the issue is not yet and was not pending before a ju-
dicial body should not mean that clients were prohibited from bringing a dispute to
the ombuds institution after filing an action in court to obtain records pursuant to
Art. 73(3) FinSA.

While the ombuds institution will not have discretion to issue a decision on the mat-
ter brought before it, it may give its own factual and legal assessment and include it
in the final communication to the parties (Art. 75(8) FinSA).

Pursuant to Art. 76 FinSA, an ombuds proceeding does not preclude a civil pro-
ceeding covering the same matter (para. 1). If, however, a judicial body seizes the
matter, the ombuds institution concludes its proceeding (para. 3). If an ombuds pro-
ceeding was undertaken, but did not result in a resolution of the dispute, the claim-
ant in a civil proceeding may unilaterally decide to waive the conciliation stage pur-
suant to the Civil Procedure Code (para. 2).

Art. 77 et seq. FinSA stipulate the obligations of service providers in connection
with the ombuds system. Notably, service providers must affiliate themselves with a
recognized ombuds institution; participate in an ombuds proceeding if so requested
by a client; and duly honor all requests to appear and submit statements in the pro-
ceeding.

Service providers must inform their clients about the possibility to request an om-
buds proceeding in connection with the opening of a client relationship, when re-
jecting a claim made by a client, and anytime upon request.

The funding of a particular ombuds institution shall be governed by an institution’s
own regulations, borne by its service provider participants in proportion to their use
of the institution (Art. 80 FinSA).

With respect to the organizational aspects of the ombuds system, Art. 81-83 FinSA
broadly govern the membership of service providers, providing that ombuds institu-
tions need to accept service providers if they meet the institution's own member-
ship criteria, and that service providers may be excluded if they violate their obliga-
tions pursuant to Art. 77-80 FinSA. Ombuds institutions are required to notify the
supervisory authority and the central register of ombuds institutions (both likely to
be within the Federal Department of Finance) of all service providers accepted as
members and of those not accepted or subsequently excluded (Art. 83 FinSA).

The ombuds institutions themselves shall be recognized by the Federal Depart-
ment of Finance if they meet the requirements of Art. 84 FinSA. Notably, they (and
the ombudspersons engaged by the institution) are required to be impartial and
independent, and that the ombudspersons are sufficiently competent. Institutions
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further need to have regulations governing its organization and membership of ser-
vice providers, the ombuds procedure, and the financial contributions of service pro-
viders. Any amendment of internal regulations will have to be approved by the su-
pervisory authority (Art. 85 FinSA). Ombuds institutions shall publish annual reports
on their activities (Art. 86 FinSA).

4) Conclusion

What had started with an attempt to significantly strengthen the means by whichretail
clients of financial service providers could pursue legitimate claims — relatively small
claims in particular —against service providers, essentially resulted in a mere restate-
ment of the status quo.

First, the provisions governing the right of clients to be provided with a full documenta-
tion of records relevant to the client relationship do not add to the existing tool set pro-
vided by the provisions governing the agency contract in the Code of Obligations and
the Data Protection Act.

Second, as regards the provisions governing the ombuds system, the Federal Coun-
cil noted in its annotations to the FinSO that the ombuds institution will essentially be
a continuation of the existing ombuds system for the banking industry (Erfduterungen
zum FIDLEG, 6 November 2019, p. 66). The same annotations refer to the ombuds
framework as introduced by the FinSA as a process following the adversarial system
(“kontradiktorisches Verfahren”) (Ibid, p. 66). It is difficult to envisage an effective ad-
versarial process given the extensive confidentiality rules, which prevent both parties
from taking into account submissions made by the other. In light of this, it will also be
interesting to observe to what extent courts will take into consideration assessments
prepared by an ombuds institution.

With respect to the ombuds system, other question marks remain too — such as how
and to what extent the supervisory authorities will make use of Art. 88 FinSA, which al-
lows for the sharing of information between the authorities and bodies created by the
FinSA, including the ombuds institutions. Is FINMA going to request information from
ombuds institutions that service providers submitted on a confidential basis?

In sum, the omission to introduce new procedural tools specifically devised to facilitate
the enforcement of relatively small claims of retail clients will mean that the subject re-
mains on the parliamentary agenda for consideration in the context of a broader revi-
sion of the Civil Procedure Code. In the meantime, retail investors will look to FinSA's
more substantial provisions such as new rules of conduct for service providers and ex-
tensive disclosure obligations.

Thomas Werlen (thomaswerlen@quinnemanuel.swiss)

Jonas Hertner (jonashertner@quinnemanuel.swiss)
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The New Registration Duty for Client Advisers —
An Update on the Final FinSO
Reference: CapLaw-2019-55

On 6 November 2019, the Federal Council decided that the Financial Services Act
(FinSA) would enter into force on 1 January 2020. Subject to a transition regime, the
FinSA will introduce a new registration duty for client advisers of Swiss financial ser-
vice providers not subject to prudential regulation and client advisers of foreign finan-
cial institutions. Today, no such registration requirement exists with the exception of
similar obligations for untied insurance intermediaries, who have to register with the
public register kept by the Swiss Financial Market Supervisory Authority (FINMA).

Under the new regime, client advisers will be required to register in a register main-
tained by one or more registration bodies licensed by FINMA. To register, they must
evidence sufficient knowledge of the rules of conduct under the FinSA and the nec-
essary expertise to perform their duties, adequate financial means as well as affiliate
themselves with an ombudsman's office. Clients may check the register at any time to
verify that their adviser has the required qualifications. The registration will, however,
not imply any prudential or ongoing supervision by FINMA. If a client adviser no longer
meets the registration requirements, the adviser will be deleted from the register by
the competent registration body and may, consequently, no longer engage in activi-
ties as a client adviser.

By Martin Peyer

1) Introduction

Client advisers play an important role in implementing the new rules of conduct in ar-
ticles 7 ff. FinSA. They are usually the primary point of contact for clients with their fi-
nancial service provider and, only if they have sufficient knowledge of the new rules,
they can comply with them in practice.

The responsibility to ensure that its client advisers will comply with the requirements
of the FinSA lies with the financial service providers. In particular, they must ensure
that their advisers have an appropriate education and the necessary skills for the spe-
cific services they provide (article 6 FinSA). For prudentially supervised financial ser-
vice providers, FINMA or a supervisory organization pursuant to the Financial Institu-
tions Act (FinlA) will monitor that client advisers comply with these requirements. No
such controls exist, however, for Swiss and foreign financial service providers that are
not supervised by FINMA.

To bridge this gap, the FinSA will require client advisers of Swiss financial service pro-
viders who are not prudentially supervised (such as insurance intermediaries and finan-
cial advisers) and financial service providers domiciled abroad to register themselves
in the new register of advisers that will be established under the FinSA (article 28 (1)
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FinSA) (see Dispatch by the Federal Council on the Financial Services Act and the Fi-
nancial Institutions Act of 4 November 2015, Federal Gazette 2015 (Dispatch FinSA),
page 8901 ff, page 8967). In addition, to protect clients, client advisers who have se-
riously breached the rules of conduct in the past will not be allowed to register them-
selves and, thus, to provide financial services. Further, advisers — or the financial ser-
vice provider for which they work — must guarantee that they have sufficient financial
resources to carry out their business activities (see Dispatch FinSA, page 8922).

The registration will, however, not imply any prudential or ongoing supervision by Swiss
authorities. It only seeks to ensure that client advisers are aware of the rules of con-
duct and treat clients fairly. Yet, clients may check the register, which will be available
over the internet, at any time if they have doubts about the qualifications or integrity
of their client adviser (article 32 (5) FinSA), and, therefore, the new register is also ex-
pected to increase clients’ confidence in their client advisers.

2) Duty to Register for Client Advisers

a) Definition of Client Adviser

According to article 3 (e) FinSA, a client adviser is a natural person who performs fi-
nancial services on behalf of a financial service provider or in its own capacity as finan-
cial service provider. In most cases, the adviser is not identical with the financial ser-
vice provider for which it acts. Only if a natural person provides financial services, it may
at the same time be both, a client adviser and a financial service provider (Dispatch
FinSA, page 8922 and 8947 1.

The term “client adviser” has to be interpreted broadly and includes persons that carry
out transactions in financial instruments for clients or advise them in connection with
their investments such as asset managers, financial advisers and insurance intermedi-
aries. Moreover, activities of distributors of collective investment schemes that are di-
rected at a specific client aiming specifically to sell or purchase securities (see article
3 (2) Financial Services Ordinance (FinS0O)), such as roadshows in which foreign col-
lective investment schemes are advertised (Explanatory Report of the Federal Depart-
ment of Finance of 6 November 2019, page 19), also constitutes a financial service
pursuant to the FinSA if it is carried out on a professional basis. Thus, persons formerly
holding a license as distributor of collective investment schemes will also have to reg-
ister in the register of advisers if they provide true sales-related services to clients (un-
less an exemption applies). By no longer including distribution generally in the cata-
log of financial services, the FinSO departs from the much more extensive view taken
in the draft ordinance. Nevertheless, substantial uncertainty remains whether certain
other services for instance relating to roadshows and similar activities constitute a fi-
nancial service under the FinSA considering the fact that an offer of financial instru-
ments does not qualify as such (Explanatory Report, page 21). However, not every
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employee of a financial service provider is deemed a client adviser. Employees who
have no direct contact with clients or who support the provision of financial services
only to a minor extent, e.g. by sending product information to a client in response to an
expression of interest, coordinating meetings or working in technical support functions,
have no duty to register (Dispatch FinSA, page 8948). In this context, it remains to be
seen how persons who have contact with clients under the direct and ongoing supervi-
sion of a client adviser, such as a financial analyst providing specialist advice in a meet-
ing conducted by a client adviser will be treated.

The final version of the FinSO clarifies though that corporate finance experts, who ad-
vise a company in an |IPO in Switzerland, for example, will not fall in the scope of the
new rules (see article 3(3)(a) FinSO; Explanatory Report, page 19 f) as long as they do
not provide investment advice or other financial services pursuant to article 3 (c) FinSA
at the same time.

b) Scope

Only client advisers who are not acting for a financial service provider that is pruden-
tially supervised in Switzerland need to register, regardless of whether they carry out
their business in Switzerland or from abroad or whether they are dealing with retail or
professional clients (Dispatch FinSA, page 8918 and 8967). The requirement that all
client advisers would have been obliged to register in the register of advisers proposed
in the consultation draft of the FinSA (see article 29 of the consultation draft) has
been dropped after criticism during the consultation process.

The Federal Council may exempt certain foreign client advisers from the scope of the
registration duty (article 28 (2) FinSA). Whereas the draft ordinance only foresaw a
very narrow exemption for client advisers of prudentially supervised foreign financial
service providers that are members of a financial group which is subject to consoli-
dated supervision of FINMA if they provide their services in Switzerland exclusively to
professional clients (including institutional clients) (article 31 draft FinSO), the Federal
Council opted for broadening this exemption in the final version of the ordinance. Fol-
lowing criticism in the consultation proceedings, it extended the exemption from the
registration duty to all client advisers of foreign financial service providers who are sub-
ject to prudential supervision in their home country provided they exclusively provide fi-
nancial services to professional or institutional clients in the final version of the FinSO
(article 31 FinSO).

Consequently, only client advisers of foreign financial service providers who are either
not prudentially supervised in their home jurisdiction or who provide financial services
to retail clients will be required to register in the Swiss register of advisers if they pro-
vide financial services on a cross-border basis.



CaplLaw 572019 | FinSA (FIDLEG)

o
(]
«
@

The FinSO does not condition this exemption on the equivalence or adequacy of the
prudential supervision in the home country of the foreign financial service provider.
While this will decrease the administrative burden related to registration, it does not ex-
empt foreign financial service providers from complying with the regulatory framework
in Switzerland. Indeed, they will need to comply with the FinSA and ensure that they
follow the Swiss rules of conduct and have an appropriate organization. Further, for-
eign financial service providers are required to join an ombudsman'’s office even if they
are subject to similar duties abroad or provide services to institutional and professional
clients only which generally do not relay on the a proceeding before an ombudsman.

3) Requirements for Registration

Client advisers will only be registered in the register if they meet the conditions of ar-
ticle 29 FinSA. According to this provision, they must prove that they have sufficient
knowledge of the rules of conduct set out by the FinSA and the necessary expertise
to perform their duties, that they have adequate insurance coverage or equivalent fi-
nancial guarantees and that they (in their capacity as a financial service provider or the
financial service provider for which they act) are affiliated to an ombudsman’s office
(see article 74 FinSA).

The liability insurance must cover damages resulting from a breach of the statutory ob-
ligations set out in the FinSA of at least CHF 500,000 per year. Coverage must be in-
creased in several steps for additional client advisers to a maximum of CHF 10 mil-
lion if a financial service provider employs more than 10 client adviser (article 32 (1)
— (3) FinSO). Additional contractual liabilities to the client can be excluded from the in-
surance coverage (see Explanatory Report, page 34). Alternatively, a financial guaran-
tee in the same amount must be deposited with the consent of the registration body
with a Swiss bank. For prudentially supervised foreign financial service providers, a
minimum capital equivalent to at least CHF 10 million is considered adequate as a fi-
nancial surety (article 33 FinSO). If a client adviser is employed by a financial service
provider, the latter can arrange for the insurance coverage or the financial guarantee
(article 29 (3) FinSA).

Article 29 (2) FinSA further requires client advisers to prove that they have not seri-
ously breached the rules of conduct in the past by providing an extract from the register
of criminal records to the registration body. Client advisers who have been convicted of
offenses pursuant to article 89-92 FinSA (e.g, by providing false information or with-
holding material facts in connection with the information duties of article 8 FinSA, se-
riously violating the duties to assess appropriateness and suitability pursuant to article
14 f. FinSA or violating the provisions regarding compensations from third parties in
article 26 FinSA), article 86 of the Insurance Supervision Act or offences against prop-
erty will not be entered into the register. This also applies to persons that have been
banned from acting in a management capacity of a financial institution or from trading



CaplLaw 572019 | FinSA (FIDLEG)

o
(]
«
@

in financial instruments or acting as a client adviser (articles 33 and 33a of the Finan-
cial Market Supervision Act).

4) Registration Body

The register of advisers will be maintained by one or more privately organized registra-
tion bodies, which will have to be licensed by FINMA (article 31 (1) and (2) FinSA). The
registration body must have its domicile in Switzerland and must be organized in a way
to ensure independence in fulfilling its tasks. For this purpose, the register must imple-
ment adequate internal rules to prevent, inter alia, conflicts of interests of the persons
concerned with the management and an internal control system ensuring compliance
with the FinSA and the implementing ordinance (articles 36 ff. FinSO; Explanatory Re-
port, page 37 f).

Earlier this year, BX Swiss AG announced that it will apply for being licensed as regis-
tration body. Further, it is expected that at least one additional registration body also in-
tends to file a license application.

In case FINMA approves more than one registration body, FINMA must ensure appro-
priate coordination between them with respect to their practice (article 35 (4) FinSO).

5) Content of the Register

As minimum content, the register entry must include at least the name and the busi-
ness address of the client adviser, its position within the financial service provider and
its fields of activity, information about education and completed trainings, the name
of the ombudsman'’s office to which it is affiliated and the date of the register entry.
This basic information allows clients to verify that their client adviser has the required
knowledge and skills. In case of a dispute between the financial service provider and
the client, the register entry also permits the latter to identify the competent ombuds-
man to initiate a mediation proceeding pursuant to article 74 ff. FinSA (see Dispatch
FinSA, page 8968).

6) Maintaining the Register and Notification Duty

The registration body verifies that the requirements for registering a client adviser are
met and issues a decree (in the sense of article 5 of the Administrative Procedure Act
(APA)) confirming the registration (article 32 (1) FinSA). Registered client advisers and
the financial service providers for which they work must notify the registration body of
all changes that are relevant for the registration (including changes of the affiliation
with the ombudsman’s office, a termination of the liability insurance, convictions for rel-
evant criminal offences or a ban by FINMA from an activity in the financial industry or
similar foreign measures) within 14 days (article 32 (2) FinSA and article 41 FinSO).
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Further, client advisers have to renew their registration every 24 months. Otherwise,
the registration will be deleted from the register (article 41 (2) FinSO).

If the registration body becomes aware that the registration requirements are no longer
met, it will issue a decree and remove the respective client adviser from the register
(article 31 (4) FinSA). The adviser may consequently no longer engage in activities as
a client adviser. The decree of the registration body is subject to appeal to the Federal
Administrative Court.

7) Applicable Rules of Procedure and Registration Fees

The procedure for the registration is governed by the APA (article 34 FinSA). If the
registration body approves a registration of a client adviser, it is not required to provide
a reasoning (article 35 (3) APA). However, if it rejects the registration without provid-
ing the applicant the possibility to amend the application, the applicant has a right to be
heard (article 30 (1) APA; Dispatch FinSA, page 8970).

To cover the operating expenses, the registration body may charge cost-covering fees
in line with the general principles applicable to levy fees by public authorities (article 33
(1) FinSA; Dispatch FinSA, page 8970). For first time registrations, the fee will amount
to CHF 500-2,500. A renewal of an existing entry in the register will cost CHF 200-
1,000. For urgent requests, a 50 percent surcharge may be applied (article 42 (2) and
(B) FinSO). In addition, a registration body may charge an annual fee to cover its run-
ning costs (article 42 (1) FinSO).

8) Breach of Registration Duty

A breach of the registration duty may trigger administrative measures by FINMA pursu-
ant to articles 31 ff. of the Financial Market Supervision Act (FINMASA) or the respec-
tive person may become criminally liable pursuant to article 44 FINMASA.

9) Transition Regime

Client advisers who have to register pursuant to article 28 FinSA will have until 1 July
2020 to file their application with the registration body (article 95 (2) FinSA). If on 1
January 2020 (upon the entry into force of the FinSA), no registration body will have
been approved, the six month period to register will only start with the authorization of
the first such registration body by FINMA. The deadline will be met with the filing of the
application for being registered (article 107 FinSO).

10) Outlook

Overall, the registration duty will affect non-regulated Swiss financial service provid-
ers and, in particular, foreign financial institutions that are not prudentially supervised in
their home jurisdiction or, if they are subject to supervision, which also provide financial
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services to retail clients in Switzerland and currently offer financial services or products
to Swiss clients. Going forward, such foreign financial service providers can no longer
rely on Switzerland’s current liberal inbound cross-border regime and will be required
to either register their client advisers in the register of advisers or establish a regulated
subsidiary in Switzerland and.

The scope of the registration duty, however, is not entirely clear yet. While the final ver-
sion of the FinSO clarified that corporate finance experts, who advise for example a
company in an IPO in Switzerland, will not fall in the scope of the new rules as long
as they do not also provide investment advice or other financial services, the situa-
tion with regard to the activities of distributors of collective investment schemes, for in-
stance, is less clear. Activities that are directed at specific clients aiming specifically to
sell or purchase securities, such as a roadshow in which foreign collective investment
schemes are advertised, also constitute financial services pursuant to the FinSA and,
thus, the persons providing such services on a cross-border basis will need to be regis-
tered in the register of advisers. It remains to be seen, however, whether certain other
services, for instance relating to roadshows and similar activities, constitute a financial
service under the FinSA considering the fact that an offer of financial instruments does
not qualify as such.

With the entry in force of the FinSA and the FinlA, together with their implementing or-
dinances, on 1 January 2020, client advisers will have six months until 1 July 2020 to
register if a registration body is authorized upon entry in force of FinSA and, otherwise,
six months from the authorization of a registration body (article 95 (2) FinSA and arti-
cle 107 FinSO).

Martin Peyer (martin.peyer@baerkarrer.ch)

Funds Distribution under the new financial
market law architecture
Reference: CapLaw-2019-56

On 1 January 2020, the new Financial Services Act (FinSA) and the Financial Institu-
tions Act (FinlA) will enter into force. This entails various changes of existing regula-
tory concepts in the context of distribution and management of collective investment
schemes. From today’s CISA perspective, the term “distribution” under Art. 3 CISA
plays a fundamental role. Under the new regulatory regime, an exclusive focus on the
new concept of the offer falls short in explaining the rules governing the distribution
of funds. Particularly with regard to the behavior at the point of sale, the concept of fi-
nancial services is of primary importance.

By Diana Imbach Haumdiller / Francois Rayroux
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1) Introduction

a) The new financial market law architecture

On 1 January 2020, the new Financial Services Act (FinSA) and the Financial Insti-
tutions Act (FinlA) will enter into force and will subject, as a result of this legislative
change, the existing financial market law architecture to sweeping reforms. Today, the
management and distribution of collective investment schemes are governed by the
Collective Investment Schemes Act (CISA) and its implementing ordinances, FINMA
Circulars as well as SFAMA self-regulations. Under the new legal framework, most of
this sectorial regulation will be included into laws, horizontally applicable across sec-
tors, to all financial instruments and financial service providers. This entails various
changes of existing regulatory concepts in the context of distribution and management
of collective investment schemes.

b) Impact of the new legal framework on collective investment schemes

The CISA currently governs three different areas: (i) the licensing and supervision of fi-
nancial institutions in relation to collective investment schemes, (i) the distribution of
collective investment schemes and (iii) the approval of collective investment schemes
as well as other product-specific rules relating to collective investment schemes.

i.  Licensing and supervision of financial institutions

Under the new financial market legislation architecture, the licensing and supervision
of fund management companies and fund managers will be governed comprehensively
by the FinlA. The corresponding provisions are to be largely transferred unchanged
from the CISA. Fund managers and external managers of pension funds will be collec-
tively known as “managers of collective assets”.

ii. Distribution of collective investment schemes

The rules regarding the distribution of collective investment schemes, as well as the re-
lated rules for the provision of financial services, will be governed by the FinSA. This
means, among other things, that the current term “distribution” (Art. 3 CISA) will be
abandoned in favor of the “offering’, the provision of a “financial service” respectively
(see chart below). This implies fundamental changes. In particular, distributors will no
longer require a FINMA license. However, this will be offset by a new prudential su-
pervision of all asset managers, as well as by the registration requirement for client
advisers under the FinSA. Ultimately, the FinSA will impose the obligation to comply
with a set of rules of conduct at the point of sale in connection with all financial instru-
ments and services. The corresponding CISA rules (Arts. 10 and 20 et seq. CISA) will
therefore be limited to product-specific aspects and cease to impose specific fund re-
lated conduct and organizational rules at the point of sale. Rules pertaining to product
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documentation, i.e. the prospectus requirement and the rules on the production of a
KID for retail clients, will also essentially be governed by the FinSA.

iii. Approval of collective investment schemes and other product specific rules

Only product-specific rules will remain in the CISA. This includes rules on contractual
investment funds, which constitute the vast majority of Swiss funds, SICAVs, SICAFs,
limited partnerships for collective investments as well as the duty to obtain approval
from FINMA for foreign funds offered to non-qualified investors in Switzerland, and the
duty to appoint representatives and paying agents. With the introduction of the FinSA
and the FinlA, a significant change will be the limitation of the obligation to appoint a
Swiss representative and paying agent to collective investment schemes targeting in-
vestors that are not “per se” qualified investors.

c) The abolition of the term “distribution”

Under today's CISA, the term “distribution” under Article 3 CISA plays a fundamental
role (for a detailed discussion of the term “distribution”, see Imbach/Rayroux, Funds
distribution under FinSA/FinlA: A change of paradigm, CapLaw 5/2018, p. 42 et seqq.)

On the one hand, this notion is relevant to assess whether the product-specific ap-
proval requirements for foreign collective investment schemes (Art. 120 CISA) and
the duty to appoint a representative and a paying agent (Art. 120 para. 4 CISA) ap-
ply. Further, the requirement to provide certain fund documents, such as a prospectus
or a KID, is closely linked to the term “distribution” or “distribution to non-qualified in-
vestors’, respectively. All these aspects will be governed by the definition of the term
“offering” under Article 3 let. g FinSA in the future. On the other hand, today, the term
distribution also triggers the application of the conduct and organizational rules of the
CISA, as well as the duty to obtain a distributor license from FINMA. In the future, these
aspects will be governed by the new concept of “financial service”. The definition of
this term under Article 3 let. ¢ FinSA will be essential to determining whether the or-
ganizational and conduct rules of FinSA apply as well as whether the affiliation with an
Ombudsman and the registration in the new client advisor registry are required

Against this background, it becomes obvious that an exclusive focus on the new con-
cept of the offer falls short in explaining the rules governing the distribution of funds
under the new regulatory framework of FinSA. In particular with regard to the behavior
at the point of sale, the concept of financial services is of primary importance.
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d) Challenges and perspectives

It was a conscious choice of the legislator to abolish not only the conduct and organi-
zational rules deriving from the concept of a distribution under CISA, but also the dis-
tributor license under Art. 13 para 2 lit. g CISA. Based on the explanations above under
section c¢), this only makes sense from a CISA perspective if a number of circum-
stances, which today constitute a distribution of funds, are classified as a financial ser-
vice under FinSA, even where such circumstances do not imply a transaction-related
advice. One has also to see the need for this construction of the concept of a finan-
cial service against the background of the abolition of the obligation to appoint a rep-
resentative in dealings with “per se” qualified investors (Art. 120 para. 4 CISA) which
is responsible for ensuring that foreign fund providers and distributors comply with the
rules of conduct. In other words, the aim was not to create a gap in the existing rules
for the protection of investors, but to ensure that the discontinued CISA rules shall be
adequately integrated in the new FinSA regulations. This was the main driver of the au-
thors of the legislative texts specified in Article 3 para. 1 of the FinSO draft from Octo-
ber 2018 and thereafter in Article 3 para. 2 of the final version of FinSO together with
and explanatory comment in the final Explanatory Report of the Federal Finance De-
partment, p. 19 (Explanatory Report).

However, since FinSA applies not only in the context of collective investment schemes,
but to all financial instruments and financial services according to FinSA, it was par-
ticularly important to consider specific aspects in relation with other financial instru-
ments and services. Against this background, the definitions of the concept of a finan-
cial service, as well as of the offer, were narrowed and specified in the final version of
FinSO in line with the intent of the legislator not to introduce a new financial markets
regulation which is more stringent than necessary to ensure an appropriate level of
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investor protection considering existing regulation. Therefore, the FinSO expressly clar-
ifies among others that any advice in relation to financing or capital market transac-
tions, as well as M&A activities and related services, do not constitute financial services
within the meaning of Article 3 let. ¢ FinSA (Article 3 para. 3 FinSO) (for further details
see section 2) below).

Moreover, from a CISA perspective, a few clarifications were important (for an exten-
sive overview see SFAMA's and Lenz & Staehelin’s responses during the consultation
process for FinSO and FinlO). One of the most important was the clarification under
Article 3 para. 2 FinSO that, in order to be characterized as a financial service accord-
ing to Article 3 let. c ciph. 1 FinSA, there must be a contact of a financial services pro-
vider with an end-investor. Hence, the provision of information on financial instruments
to supervised financial intermediaries is generally not regarded as a financial service
within the meaning of this provision (see Explanatory Report, p. 19).

2) Fund distribution as a financial service

a) Financial Services

i.  Definition

Article 3 let. ¢ ciph. 1 FinSA includes a conclusive list of financial services, namely (1)
acquisition or disposal of financial instruments, (2) receipt and transmission of orders
in relation to financial instruments, (3) administration of financial instruments (portfolio
management), (4) provision of personal recommendations on transactions with finan-
cial instruments (investment advice), and (5) granting of loans to finance transactions
with financial instruments. As mentioned above, from a fund perspective, it is clear
that many circumstances, which today constitute a distribution of collective investment
schemes, are to be characterized as a financial service pursuant to Article 3 FinSA.
In addition, the Dispatch of the Federal Council, dated 4 November 2015, stated that
“classic” fund distribution - outside of an advisory or asset management agreement -

must also be characterized as a financial service (see Dispatch FinSa/FinlA, pages
8922, 9010 and 9050).

Unfortunately, the Federal Counsel did not further specify under which of the activities
mentioned under Art. 3 let. ¢ FinSA such fund distribution would fall, leading to discus-
sions on whether the distribution of funds will no longer be regulated, ie, not be cov-
ered at all by the conduct rules and the obligation to register as a client advisor under
the FinSA. Against this background, the draft FinSO and the first draft of the Explan-
atory Report clarified from the outset that the term of a “purchase” or “sale” of finan-
cial instruments pursuant to Article 3 let. c ciph. 1 FinSA goes beyond circumstances
in which there is an effective purchase or sale of a financial instrument. It further made
clear that this concept also includes any activity in relation thereto, such as any other
action which specifically aims at the purchase or sale of a financial instruments. Such a
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definition also covers circumstances in which no advice is given to the client, whether
transaction-based or in a general form (see Art. 3 para 1 FinSO and Draft Explanatory
Report, page 18).

In the first draft of the Explanatory Report, the FDF had stated that the new rules
would include any act of “intermediation”. Since the meaning of the term “intermedia-
tion” used in the draft version of Article 3 para. 1 FinSO (todays' para 2) was not pre-
cise enough, it has been removed in the final version of Article 3 para 2 FinSO. This ar-
ticle and the Explanatory Report now clarify that “the acquisition or disposal of financial
instruments within the meaning of Article 3 letter ¢ ciph. 1 FinSA is deemed to cover
any activity addressed directly to certain clients that is specifically aimed at the acquisi-
tion or disposal of a financial instrument”. In practice, this will include interactions of fi-
nancial services providers with specific clients which, based on an assessment of the
circumstances, must be considered, potentially or actually, as an important element, or
‘cause’, to take a specific investment decision.

It seems therefore clear that a contact with an “end investor” is an essential prerequi-
site for an activity to be characterized as a financial service in the sense of Art. 3 para.
2 FinSO. Against this background, it is very helpful that the Explanatory Report now
specifies that the provision of information on financial instruments to supervised finan-
cial intermediaries is generally not regarded as a financial service within the meaning
of this provision (see Explanatory Report, p. 19). This would only be the case if a finan-
cial intermediary exceptionally acquired a financial instrument for its own account (ie,
nostro). This differentiated approach corresponds to the current legal situation (Art. 3
para. 1 CISA) and has proven its merits, as it takes into account the need for protection
of end customers without, at the same time, unnecessarily complicating the access of
Swiss financial intermediaries to financial instruments, implying the risk of reducing the
market for financial instruments in Switzerland, which was clearly not the intent of the
legislator. In these cases, the financial services mainly triggering the rules of conduct,
take place downstream between the financial intermediary and its clients (see the Ex-
planatory Report, which refers explicitly on page 19 to the required prudential supervi-
sion of the respective financial intermediaries).

Whether roadshows should be considered as financial services depends on the spe-
cific circumstances of each case. In light of the fact that an activity is only deemed to
constitute a financial service in the sense of Article 3 para. 2 FinSO if a certain poten-
tial end-investor is addressed directly, specifically aiming at the acquisition or disposal
of a specific financial instrument by such client, roadshows will, in many cases, not be
characterized as a financial service. However, roadshows will, in other cases, consti-
tute an offer or at least an advertisement for a financial instrument. A roadshow would
only constitute the provision of a financial service if, at such an event, specific poten-
tial end-investors are additionally approached for the acquisition of a specific financial
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instrument (for further details see section b) let. i)). In some cases, there might be a thin
line between activities constituting only an offer and those which may also be charac-
terized as a financial service. With the new financial market architecture however, those
are two independent concepts. Against this background, the general reference to road-
shows in the Explanatory Report (see p. 18 seq.) appears to be unfortunate.

ii. Consequences

Article 3 para. 2 FinSO now clarifies under which circumstances the distribution of col-
lective investment schemes is deemed to constitute a financial service under FinSA. If
a certain activity is deemed to be a financial service, and only then, mainly the follow-
ing obligations are triggered: (1) client segmentation (Art. 4 et. seq. FinSA), (2) con-
duct rules (Arts. 7-19 FinSA), (3) organizational rules (Arts. 21-27 FinSA), registration
in the register of advisers (Arts. 28-34 FinSA) and (5) affiliation with an Ombudsman
(Arts. 74-86 FinSA).

If financial services are only targeted at professional clients, including institutional cli-
ents, according to Article 4 seq. FinSA, certain exemptions to the conduct rules men-
tioned above and the requirement to register in the registry of advisors may apply:

— According to Article 20 para. 1 FinSA, the provisions of Articles 7-19 FinSA (con-
duct rules) do not apply to transactions involving institutional clients.

— According to para. 2 of the same article, professional clients may expressly release
financial service providers from applying the code of conduct obligations set out un-
der Articles 8,9, 15 and 16 FinSA.

— Furthermore, financial services providers may assume that professional clients have
the necessary knowledge and expertise as well as the capability to assume the fi-
nancial risks of a specific financial instrument or service (Art. 13 para 2 FinSA).

— With the new Article 31 FinSO, client advisers of foreign financial service providers,
which are prudentially supervised abroad, are exempted from the duty to register in
the new registry, if the services they provide in Switzerland are exclusively aimed at
professional clients, including institutional clients. It is interesting to note however,
that this exemption generally does not apply to client advisers of Swiss based com-
panies of the same group.

b) Delimitations

I Offer vs. financial service

From today's CISA-perspective, all activities which would constitute a financial ser-
vice, an offer or advertisement should, in many cases, be considered as distribution ac-
cording to Article 3 of the existing CISA. However, with the new financial market law
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architecture entering into force on 1 January 2020 the notions of the financial service,
the offer as well as the advertisement for financial instruments and services are three
independent concepts. In order to understand how the distribution of funds will be reg-
ulated in the future, the difference between these concepts is of fundamental impor-
tance.

The term of the offer is defined in Article 3 let. g FinSA as “any invitation to acquire a
financial instrument that contains sufficient information on the terms of the offer and
the financial instrument itself”. As this definition is not self-explanatory, Article 3 para.
5 and 6 FinSO specify the offer in more detail in both a positive (para. 5) and negative
(para. 6) manner.

First, paragraph b clarifies that an offer requires a communication of any kind contain-
ing (a) “sufficient information on the terms of the offer and the financial instrument”
and which (b) “is customarily intended to draw attention to a certain financial instru-
ment and to sell it". According to the Explanatory Report, this definition in FinSA relies
essentially on the definition of the offer under the Swiss Code of Obligations (CO) (see
Explanatory Report, p. 20). However, the statement in the Explanatory Report pursuant
to which the concept of the offer according to the CO must not simply be understood
to apply in any instance where the new legislation refers in general terms to the terms
‘offer” or “offered”, e.g. in the context of the offering of structured products (Art. 70
para. 1 FIDLEG) or in the context of the approval requirement for foreign collective in-
vestment schemes according to Art. 120 CISA, is rather unclear (see Explanatory Re-
port, p. 21). It can therefore only be understood as clarifying that there is a difference
between an offer and the issuance of financial instruments from a technical point of
view, which would be clear even without this statement. In any case, we are of the view
that only a uniform application of the concept of an “offer’, wherever the new legisla-
tion triggers legal consequences as a result of the existence of an offer, may achieve
the required legal certainty and uniformity in the application of the new legislation.

Finally, paragraph 6 of Article 3 FinSO enumerates constellations which do not con-
stitute an offer. Besides the clarification with respect to making factual information
available and the mentioning by name of certain financial instruments, the new spec-
ification in the FinSO pursuant to which the fact of making information available at a
specific request or initiative of the client without prior advertisement, does not consti-
tute an offer, is the most important clarification in our view. This amendment to FinSO
is based on requests from the Fund and Asset Management industry during the con-
sultation process (see amongst others SFAMA's response in the consultation process).
It takes up the current legal situation in Article 3 para. 2 let. a CISA regarding the prod-
uct-related “reverse solicitation”. This “reverse solicitation” in the specific context of an
‘offer” must be clearly distinguished from the new regulations on the reverse solicita-
tion in the context of financial services, which are laid down in Art. 2 FinSO and are
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strictly limited to cross-border circumstances. However, there are good reasons to ar-
gue that making information available at the sole request or initiative of the client, with-
out an additional interaction conducted by the service provider, does not constitute a fi-
nancial service according to Article 3 let. a ciph. 1 FinSO as it must not be considered
as the “cause” to take a specific investment decision (see above section 2)let. a)let. i).
This would also be in line with the mentioned provision in Article 3 para. 2 let. a of the
existing CISA.

Unlike the term of financial service, which triggers the point of sale related obliga-
tions, such as conduct and organizational rules and the requirement for registration in
the register for advisers, the characterization as an offer is mainly relevant, on the one
hand, for the requirement to publish a prospectus and a KID and, on the other hand,
with respect to fund specific obligations. Most importantly, a foreign collective invest-
ment scheme only needs FINMA approval if it is offered to non-qualified investors ac-
cording to CISA. The same applies essentially with respect to the appointment of a rep-
resentative and a paying agent when a product is to be offered to investors other than
“per se” qualified investors. Hence, from a fund perspective, the notion of the offer is
primarily relevant with respect to non-qualified investors under the CISA. With respect
to qualified investors, the qualification as an offer triggers hardly any consequences.

ii. Advertisement vs. financial service

Article 95 FinSO clarifies that any communication which is aimed at investors and
serves to draw attention to specific financial services or financial instruments is
deemed to constitute advertising within the meaning of Article 68 FinSA. It further
outlines circumstances in para. 2 which do not constitute advertisement, such as the
mentioning by name of financial instruments, the provision or forwarding of communi-
cations from issuers and reports in the trade press. This indicates that the scope of ap-
plication of the term advertisement according to the FinSA is narrower than under the
existing CISA-regime.

Similar to the offer as described above, advertisement hardly trigger any requirement
for “per se” qualified investors according to the CISA. Unlike for other financial instru-
ments, where no product specific approval requirement exists, an advertisement trig-
gers the product specific approval requirements, as well as the obligation to appoint a
representative and a paying agent, according to Article 120 para. 1 and 4 CISA. A cor-
responding specification in a new Article 127a CISO has been added in the final ver-
sion of the updated CISO to ensure that the special statutory obligations of the CISA
will not be undermined by the FinSA as a result of an advertisement to non-eligible
target investors. This is also in line with the remaining provisions of CISA and CISO,
such as, in particular, Art. 133 para. 2 CISO. By contrast, in respect of financial instru-
ments other than collective investment schemes, the initially proposed Article 95 para.
3 of the draft version of FinSO has now been suppressed from the final version of the
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ordinance. The fact that some of the original commentary of this norm in the draft Ex-
planatory Report can still be found in the final version of this report could, however,
lead to some uncertainty with respect to other financial instruments.

3) Transitional provisions

An important part of the final version of the FinSA from a CISA perspective are the
transitional provisions, particularly Articles 105 and 106 FinSO. On 1 January 2020,
the new regulatory regime enters into force. Consequently, many provisions of the
CISA, including the definition of the concept of “distribution” and “non-distribution” (Art.
3 CISA), as well as the conduct and organizational rules at the point of sale (Art. 20 et
seqq. CISA), will cease to exist. The requirement to obtain a distributor’s license and to
conclude a distributor's agreement will also disappear. However, with the transitional
provisions provided for in Article 103 et seqq. FinSO, the effective date of practically
all new FinSA requirements, in particular the conduct and organizational rules, will be
pushed back until 1 January 2022. As for the obligations to register with the registry
for advisors and to be affiliated with an Ombudsman, there is a transitional period of
six month from the moment the registry, or the Ombudsman, have been approved by
FINMA or the FDF, respectively.

As the existing CISA rules at the point of sale will cease to exist by the end of this year,
but the effective date of the new equivalent rules of FinSA will be pushed back for an-
other two years, there is a time gap with respect to the conduct and organizational
rules at the point of sale and a risk of legal insecurity. Against this background, the
transitional provisions of the final version of FinSO provide for a phasing out of some
of the current CISA rules over the course of two year. It is interesting to note that those
transitional provisions also apply to financial services providers entering the Swiss mar-
ket after 1 January 2020 (See Explanatory Report, p. 68), which, in our view, seems
very unusual.

With Article 105 and 106 para. 3 FinSO, financial service providers are subject to the
existing rules of conduct and organizational provisions according to Article 20 — 24
CISA (as per 31 December 2019), until they comply with the new provisions of FinSA.
This includes not only compliance with CISA and its implementing ordinance CISO,
but also with the relevant SFAMA self-regulations. Consequently, this also means that
the existing regulatory requirement to conclude distribution agreements remains in
place. This further explains why the current requirement for foreign collective invest-
ment schemes to appoint a representative and a paying agent irrespective of whether
the funds are distributed to qualified or non-qualified investors continues to apply until
a financial service provider fully complies with FinSA. Without these requirements, the
current concept of distribution agreements, the representative being a party of such
agreements, would not work.
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It is to the discretion of each financial service provider to decide when they will com-
ply with the new FinSA regulation. However, according to para. 2 of Article 105 and
106 FinSA, financial services providers implementing the new rules before the end of
the transitional period must inform their audit firm. This creates clarity as to which su-
pervisory regime applies to the respective financial service provider (see Explanatory
Report, p. 69). Against this background it seems clear to us that this reporting obliga-
tion can only apply for financial service providers required to undergo prudential audits
in Switzerland either based on prudential supervision or a distribution agreement in the
sense of Article 24 para. 2 CISA (as per 31.12.2019) in conjunction with Article 105
and 106 para. 3 let. d FinSO. From a practical point of view, to terminate the distribu-
tion agreement required by the current version of CISA once a financial service pro-
vider complies with FinSA, a formal notice to the parties of the distribution agreement,
e.g. the representative for foreign funds, is in our view further required.

Even though existing CISA rules on conduct and organization at the point of sale will
remain in place until a specific financial service provider decides to comply with the
new FinSA rules, all remaining changes of the CISA, such as the abolition of the term
distribution, will be effective on 1 January 2020. This can lead to peculiar situations
in which an existing regulation based on the term distribution remains applicable, but
adapted to the new concept of a “financial service”. In particular at the intersection be-
tween the new law and the existing CISA provision, such as client segmentation, spe-
cial caution with regard to necessary measures to be implemented by the end of 2019
is required. However, even though this approach appears to be somewhat unconven-
tional, from the perspective of the investors’ protection, but also from the perspective of
the industry, it should be the least disruptive given the decision of the legislator to fa-
vor an ongoing continuous implementation of the new financial market architecture as
regards the FinSA rules of conduct and organization over a relative long period of two
years.

4) Conclusion

The FinSA and the FinlA will, with their entry into effect on 1 January 2020, materi-
ally change the existing financial regulatory concepts in Switzerland, in particular in the
context of the distribution and management of collective investment schemes. This be-
ing said, it is to be noted that the interaction of the new concepts of a financial service,
an offer of and advertisement for financial instruments or services leads in practice to
more flexibility as compared to the existing single test under Article 3 CISA of a “dis-
tribution” of collective investment schemes. This will allow financial promotors to im-
plement in their placement activities a differentiated approach, in particular in circum-
stances which today constitute a distribution and where contacts with end-investors
are subject to the stringent and inflexible regulations under Article 3 CISA.
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With the new financial market law architecture, only when a certain activity is deemed
to constitute a financial service, and only then, the new FinSA obligations at the point
of sale, such as conduct and organizational rules or the requirement to register in the
new register for advisors, are applicable. As the existing CISA rules at the point of sale
will cease to exist by the end of this year, but as the effective date of the new equiva-
lent rules under FinSA will as a matter of facts be pushed back for another two years,
transitional provisions have been added to the final version of the ordinance. Generally
speaking existing CISA rules on conduct and organization will continue to exist until a
financial service provider fully complies with the new FinSA. This will lead to an imple-
mentation phase where, as a matter of fact, there will be a number of gray zones and
uncertainties. This seems however to be accepted by the legislator, in particular at the
intersection between the new law and the existing CISA provision, such as for the pur-
pose of implementing the new client segmentation. In this respect, a special attention
needs to be paid to the necessary operational measures which are required for a timely
implementation of the categorization of existing non-qualified investors, who as a mat-
ter of law will be characterized with the entry into effect of FinSA as qualified investors.

All'in all, these fundamental legislative changes in Switzerland will bring a welcome ad-
ditional flexibility, in particular with a view of enhancing the competitiveness of Swit-
zerland as a financial market place, mainly where institutional or professional inves-
tors are contacted. This holds in particular true for the cross-border offer of financial
instruments or services as a result of the conscious choice of the legislator to waive
the registration requirement for prudentially supervised foreign financial services pro-
viders. This must be seen as a clear sign of openness of Switzerland towards other ju-
risdictions.

The content of this article is the personal opinion of the authors. This opinion is not
necessarily identical with the position of Lenz & Staehelin or SFAMA.

Diana Imbach Haumdiller (diana.imbach@sfama.ch)

Francois Rayroux (francois.rayroux@lenzstaehelin.com)
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Something Old, Something New: The Supervision of
Financial Institutions under the Federal Act on Financial
Institutions — FinlA Cleared for Takeoff

Reference: CapLaw-2019-57

On 1 January 2020, the Federal Act on Financial Institutions of 15 June 2018 (FinlA)
will enter into force together with the Federal Act on Financial Services (FinSA). The
FinlA revises the regulatory architecture for financial institutions. Instead of the cur-
rent sectorial approach, the FinlA proposes to introduce a regulatory pyramid with a
light regulatory framework for asset managers and trustees, and an increasingly more
stringent regime for managers of collective assets, securities firms — the new denom-
ination for securities dealers — and, at the top, banks, although they will be continue
to be governed by the Federal Act on Banks and Saving Banks of 8 November 1934
(Banking Act, SR 952.0) and remain out of scope of the FinlA. Furthermore, the FinlA
introduces several new regulatory regimes: it subjects portfolio managers and trustees
to prudential supervision and extends the current regime applicable to asset manag-
ers of collective investment schemes to asset managers of pension funds. Moreover,
it recasts the existing regime applicable to securities dealers under the Federal Act on
Stock Exchanges and Securities Dealing of 24 March 1995 (SESTA, SR 954.0) into
a slightly modified new regime for securities firms. This article updates the previous
versions now that the Federal Council passed the Ordinance on Financial Services of
6 November 2019 (FinSO) and the Ordinance on Financial Institutions of 6 Novem-
ber 2019 (FinSO)

By Rashid Bahar

1) Financial Institutions: Definition and Scope

The FinlA governs the regulatory framework applicable to five types of financial insti-
tutions: (a) portfolio managers; (b) trustees; (c) managers of collective assets; (d) fund
management companies; and (e) securities firms.

a) Portfolio Managers and Trustees

Portfolio managers are defined as whoever can, on a commercial basis dispose of the
financial assets based on a mandate in the name and on behalf of clients (article 17
(1) FinlA). Trustees are defined as whoever can on a commercial basis manage or dis-
pose of a separate fund based for the benefit of the beneficiary or a specific purpose
on the basis of an instrument establishing a trust as defined in the Hague Convention
of 1 July 1985 on the Law Applicable to Trusts and on Their Recognition (article 17
(2) FinlA). Portfolio managers and trustees will be deemed to act on a commercial ba-
sis if their activity generates a gross revenue of more than CHF 50,000 if they have at
any given point more than 20 long-term contractual partners or if they have in a given
calendar year more than 20 such relationships; or if they have the power to dispose
over assets worth more than CHF 5 million (article 19 (1) FinlO).
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b) Managers of collective assets

Managers of collective assets are defined as whoever manages on a commercial basis
assets in the name and on behalf of collective investment schemes and occupational
pension schemes (article 24 (1) FinlA). The FinlA provides for a de minimis exemption
and provides that the licensing requirements as managers of collective assets apply
only if the quantitative thresholds set in article 24 (2) FinlA are exceeded. Otherwise,
only a license as portfolio manager will be required. As a matter of principle, the regime
for managers of collective assets is based on the current regime for managers of col-
lective investment schemes. However, its scope is broader since it will also cover as-
set managers who act in the name and on behalf of pension schemes. In this context,
the FinlA exempts occupational pension schemes, including so-called employer spon-
sored funds, as well as employers, who manage the assets of their occupational pen-
sion schemes and employer and employee unions, who manage their assets (article 3
Q) FinlA).

c) Fund Management Companies

Fund management companies will continue to be responsible for the management of
investment funds in their own name, but for the account of investors (article 32 FinlA)
and be subject to fundamentally the same regulatory framework as under the Fed-
eral Act on Collective Investment Schemes of 23 June 2006 (CISA, SR 951.31). As
is currently the case, they will be allowed to custody and administer units of collec-
tive schemes and administer SICAVs (article 34 FinlA). Strictly speaking these activ-
ities constitute ancillary businesses that do not trigger the license requirement (and
the right to obtain a license), although the latter activity is reserved to fund manage-
ment companies (see article 51 (5) CISA as amended by the FinlA). Nevertheless, the
FinlO assumes that FINMA will need to entertain requests for a license as a fund man-
agement company for persons only seeking to administer SICAVs (see article 49 (2)
FinlO).

d) Securities Firms

The same issue arises with securities firms (the new terminology for securities deal-
ers under the SESTA): the FinlA defines securities firms as whoever, on a commercial
basis, trades securities in its own name but on behalf of clients (article 51 (a) FinlA),
trades in securities for its own account on a short-term basis, operates primarily on
the financial market and can endanger the proper functioning of the financial mar-
ket or participates in a trading venue (article 51 (b) FinlA) or trades in securities for
its own account on a short term basis and quotes a price for specific securities pub-
licly on an ongoing basis or on request (article 51 (c) FinlA). In this context, the activi-
ties of underwriters and derivative houses, which triggered a licensing requirement un-
der SESTA, strictly speaking do not create a right to apply for a license under the FinlA
although they are reserved to banks and securities firms pursuant to article 12 FinlA.



CaplLaw 572019 | FinlA (FINIG)

he}
)

«Q
D
ny

e) Exemptions

In addition to the usual catalogue of exemptions for, among others, the Swiss National
Bank, the Bank for International Settlements (article 2 (e) FinlA), occupational pension
schemes (article 2 (f) FinlA), social security institutions (article 2 (g) FinlA, see also ar-
ticle 2 (i) FinlA), the FinlA exempts banks under the Bank Act and insurance compa-
nies under the Federal Act on the Oversight of Insurance Companies of 17 December
2004 (ISA, SR 961.01) from the scope of the act (article 2 (h) and (j) FinlA). Therefore,
banks and insurance companies can, as a matter of principle, carry out all the activities
contemplated by the FinlA without requiring a license under the FinlA, with the excep-
tion of fund management, which is reserved to fund management companies under the
CISA. By contrast, the inventory of exemptions does not mention other insurance com-
panies that are not subject to the ISA, such as cantonal building insurers, who are thus
required to obtain a license under the FinlA if they intend to engage in a business cov-
ered by the FinlA.

Furthermore, the FinlO exempts trustees and portfolio managers who are controlled by
related persons or a trust or a foundation that was established by related persons (arti-
cle 4 (2) FinlO). The second exemption will allow family offices as well as private trust
companies dedicated to a single family to continue to operate without needing to com-
ply with the regulatory burden applicable to financial institutions that serve a broader
client base. Notably this exemption will also apply if the trust benefits, in addition to the
family, public or general interests. Moreover, the FinlO also provides for the possibility
for FINMA to exempt trustees established for a specific person or for the benefit of a
given family that are held and supervised by a regulated financial institution from the li-
censing requirement under the FinlA (article 9 (3) FinlO).

2) Regulatory Pyramid

The FinlA will revise the regulatory architecture governing financial institutions. Instead
of the current sectorial approach based on the activity of financial institutions, the FinlA
proposes to introduce a regulatory pyramid with a light regulatory framework for port-
folio managers and trustees, and an increasingly more stringent regime for collective
asset managers, fund management companies and securities firms.

Following this approach, a more stringent license automatically permits the holder to
carry out the business of a less stringent entity. Banks will — although they are not sub-
ject to the FinlA — allowed to carry out the business of entities with a less stringent li-
cense requirements. Specifically, banks will be automatically authorized to engage in
the business of a securities house, a manager of collective assets, a trustee or a port-
folio manager (article 6 (1) FinlA). Securities firms will be authorized to manage assets
of collective investment schemes and pension funds, act as a portfolio manager and
trustee (article 6 (1) and (2) FinlA). Collective assets managers will similarly be entitled
to engage in “simple” portfolio management (article 6 (4) FinlA).
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The pyramid is, however, not complete. First, it branches out for fund management
companies; although they will have the right to engage in the business of managers
of collective assets and asset managers (article 6 (3) FinlA), banks or securities firms
will not be entitled to engage in fund management (article 6 (1) and (2) FinlA a con-
trario). Similarly, only banks and securities firms will be automatically licensed to act as
trustees. Fund management companies and collective investment managers will not be
authorized to act as trustees although they hold a more stringent license (article 6 (3)
and 5 (4) FinlA a contrario). Furthermore, trustees will need a supplemental license to
act as portfolio managers and vice versa (article 20 FinlO).

Moreover, banks will not be integrated in the regulatory framework defined by the
FinlA. They will continue to be the subject of the Banking Act. Furthermore, insurance
companies are completely out of scope of the FinlA and the FinSA although they reg-
ularly engage in asset management and offer investment products tied with life-in-
surances. This gap will, however, be closed in connection with the partial revision of
Insurance Oversight Act, which was put into consultation on 14 November 2018 by in-
troducing a dedicated regime for insurance companies (see Press release of 14 No-
vember 2018, Federal Council initiates consultation on partial revision of Insurance
Oversight Act, available https://www.admin.ch/gov/en/start/documentation/media-
releases.msg-id-72921.html)

Finally, the system will not be as elegant as it may seem: several functions under the
CISA will continue to require a specific license, even for banks. Banks will continue to
need to apply for a specific license to act as a depository bank (article 13 (2) (e) CISA).
Banks, securities firms, and managers of collective assets will also continue to need a
specific license to act as representatives of foreign collective investment schemes (ar-
ticle 13 (3) CISA and article 8 (1) and (3) of the Ordinance on Collective Investment
Schemes of 22 November 2006, SR 951.311).

3) Licensing Requirements and further duties of financial institutions

a) Common Framework for all Financial Institutions

At the heart of the regulatory model lies a set of common provisions that apply to all fi-
nancial institutions (see articles b to 16 FinlA, articles 52 to 60 FinlA on branches and
representative offices of financial institutions and articles 61 to 67 FinlA on pruden-
tial supervision) which are completed by rules that apply specifically to each given type
of financial institution (see articles 17 to 23 for trustees and portfolio managers, arti-
cle 24 to 31 for managers of collective assets, articles 32 to 40 for fund management
companies, articles 41 to 51 for securities firms).

All financial institutions will be licensed by FINMA (article 5 (1) FinlA). Once licensed,
they will be required to announce any change of circumstances underlying their license
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to FINMA (article 8 (1) FinlA), and seek the prior authorization of FINMA for funda-
mental changes (article 8 (2) FinlA), which are defined in the FinlO as changes to the
organization and business regulations, changes in the board of directors and executive
management, changes to share capital and regulatory capital, facts that are likely to
question the ongoing satisfaction of the fit and proper requirement by the institution, its
directors, senior management, and shareholders, as well as changes of regulatory au-
ditor or supervisory organization (article 10 FinlO).

As to their substance, the common requirements will be largely modelled on the cur-
rent regime applicable to banks and securities dealers as applied by FINMA. Namely,
all institutions will be required to have an appropriate organization (article 9 FinlA), in-
cluding risk management and an effective internal control system (article 9 (2) FinlA).
The FinlO elaborates further by providing that geographic and business scope of finan-
cial institutions will need to be set out in the relevant documents, meaning the articles
of incorporation, partnership agreement or the organization and business regulations
(article 12 (2) FinlO) and by conditioning any extension of the business activities or the
geographic reach to the availability of sufficient resources and an appropriate business
organization (article 12 (2) FinlO). Through this provision, the FinlO creates a regulatory
basis for FINMA to monitor cross-border activities and, to a lesser extent, review the
business model of financial institutions.

In line with the current practice of FINMA, both the institution as such and the mem-
bers of the board of directors and executive management will be subject to a fit and
proper requirement, which extends also to their reputation and professional qualifica-
tions (article 11 (1) and (2) FinlA). Notably, the FinlO provides detailed professional
qualification requirements for so-called qualified senior executives of portfolio manag-
ers and trustees (article 25 FinlO), but does not provide specific requirements for other
financial institutions. In a positive departure from the stance taken in the consultation,
the FinlO defines the requisite qualification as having at least five years of professional
experience in the relevant business and a training of at least 40 hours (article 25 (1)
FinlO). Furthermore, the FinlO expressly requires portfolio managers and trustees to
maintain their skills through regular continuing education (article 25 (3) FinlO).

Qualified shareholders also need to comply with a fit and proper requirement and pro-
vide the assurance that their influence will not have a negative effect on a proper and
prudent conduct of business (article 11 (3) FinlA). They will, as is currently the case,
be subject to a duty to disclose their shareholding prior to reaching or crossing thresh-
olds of 10, 20, 33 and 50 per cent of the shares or capital of a financial institution (ar-
ticle 11 () FinlA).

The FinlA further generalizes the rules of the CISA on outsourcing by permitting finan-
cial institutions to outsource to third parties only if they have the requisite skills, knowl-
edge and experience and hold the requisite licenses to carry out their business (article
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14 (1) FinlA). In this context, the FinlA empowers FINMA to condition the delegation of
investment management to persons in other jurisdictions on the existence of an agree-
ment between FINMA and the foreign regulator on cooperation and exchange of infor-
mation (article 14 (2) FinlA). The FinlO further defines the regulatory framework appli-
cable to outsourcing. It expressly codifies the principle that financial institutions should
in any event retain the powers that belong to the executive management and the board
of directors (article 16 (1) FinlO) and must continue to have appropriate operations,
meaning that they must retain under all circumstances the requisite staff and skills to
select, instruct, supervise and manage the risks related to their outsourcing service
supplier and have all necessary powers to instruct and control it (article 16 (2) and (3)
FinlO). Furthermore, financial institutions will need to document which tasks are out-
sourced and define the competencies and responsibility of each party, the powers to
sub-delegate, the duty to account and control rights of the financial institution (article
17 (2) FinlO). The financial institution will need to define in their organizational frame-
work what tasks are delegated and whether they can be sub-delegated (article 17 (3)
FinlO). This term is, however, somewhat ambiguous insofar as it is not entirely clear
whether this framework needs to be defined in the business and organization regula-
tions, which are subject to FINMA approval pursuant to article 8 (2) FinlA, or if it is suf-
ficient to address the issue in an internal policy or guideline.

Moreover, the FinlA requires financial institutions to notify FINMA before they estab-
lish or close a subsidiary, a branch or a representative office abroad or before they pur-
chase or dispose of qualified participation in a foreign company (article 15 FinlA). This
notification will need to include a business plan and further information on the foreign
operations, its directors and senior management, its auditors as well as its regulators
and supervisors abroad (article 18 FinlO).

Finally, all financial institutions will be required to join an ombuds-organisation upon
starting their business (article 15 FinlA). This requirement ensures the effectiveness
of the rules on alternative dispute resolution for investor disputes provided for by the
FinSA. However, it makes little sense for trustee, who are not subject to the FinSA and
do not have clients strictly speaking. Therefore, this legislative mistake is due to be cor-
rected in connection with an upcoming amendment to the FinlA.

The general requirements will, however, be modulated to account for the particular
business of each type of financial institution. Therefore, although all financial institu-
tions are subject to an obligation to have an appropriate organization pursuant to article
9 FinlA. The requirements will vary from one type of financial institution to another and
must account for the size and complexity of the business when implementing and ap-
plying the regulations (see, e.g, articles 9 (3) and 20 (2) FinlA, article 43b (3) Federal
Act on the Swiss Financial Market Supervisory Authority of 22 June 2007 (FINMASA,
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SR 956.1)). In parallel, each type of institution will be subject to specific requirements.
As the institutions raise in the regulatory pyramid, they become increasingly stringent.

b) Specific Requirements for Portfolio Managers and Trustees

Portfolio managers and trustees enjoy a relatively lenient regulatory framework: for ex-
ample, qualified shareholders will be expressly allowed to exercise an executive role in
a portfolio manager or a trustee (article 11 (8) FinlA). Furthermore, they are exempted
from the requirement to announce to FINMA the fact that person took a substantial
shareholding or reached or crossed the thresholds of 20, 33 or 50 per cent of the
shares or the capital (article 11 (7) FinlA). In terms of governance, the requirements
are limited: their executive management must, in principle, consist of two qualified per-
sons with a joint signatory power (article 20 (1) FinlA and article 23 (1) FinlO). The
act, however, expressly allows them to have only one qualified person, if they have en-
sured that business continuity is ensured (article 20 (2) FinlA). Similarly, the FinlA ex-
pressly provides that the risk management and compliance functions can be exercised
by a duly qualified member of the senior management, another duly qualified member
of staff or even delegated to qualified third party (article 21 (2) FinlA). Smaller finan-
cial institutions, which have less than five full-time equivalent employees or generate
a gross revenue of less than CHF 2 million per annum, will even be entitled to waive
the independence requirements for risk management and compliance (article 26 (2)
FinlO). At the same time, larger portfolio managers with a gross revenue of more than
CHF 10 million may be subject to the obligation to appoint an independent internal au-
dit (article 26 (4) FinlO).

Similarly, portfolio managers and trustees are also subject to fairly limited specific re-
quirements in terms of capital. For example, they will be subject to minimal regulatory
capital requirements and be expected to either post collateral or have appropriate pro-
fessional liability coverage (article 22 FinlA). The ordinance is, however, more lenient
and conceives professional liability coverage as a means to meet the own fund require-
ments (article 31 (2) FinlO). The own fund requirements will amount to 25% of the
fixed costs, but no more than CHF 10 million (article 23 (2) FinlA)

c) Specific Requirements for Managers of Collective Assets

Managers of collective assets will be subject to an intermediate regime, which is fun-
damentally comparable to the existing regime for asset managers of collective invest-
ment schemes under the CISA. The FinlA provides only for fairly straightforward spe-
cific organizational requirements, which focus on the delegation of duties (article 27
FinlA). By contrast, the requirements regarding organization in the FinlO, which codify
the existing practice of FINMA, go well beyond the ones applicable to portfolio man-
agers: managers of collective assets will, as a matter of principle, be required to have a
board of directors that is majority non-executive (article 38 (1) FinlO) and composed of
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at least a third of independent directors (article 38 (3) FinlO). Furthermore, the chair-
man of the board is not allowed to act as chief executive officer (article 38 (2) FinlO).
Among others, article 39 (2) FinlO expressly requires managers of collective assets
who also act as portfolio manager for individual clients (e.g, through so-called man-
aged accounts) to invest in funds they manage only if they have a general approval
from the affected clients. Similarly, the requirements regarding risk management and
compliance are more detailed (see article 41 FinlO).

Managers of collective investments are not subject to full capital adequacy and liquidity
requirements. Instead, they are expected to maintain a certain level of capital, post col-
lateral or subscribe a professional insurance policy (articles 28 and 29 FinlA) as well
as minimal capital requirements. Based on article 44 (1) FinlO, managers of collective
assets will be required to have sufficient own funds to cover 25% of their fixed costs
but no more than CHF 20 million. In addition they are also required to hold further cap-
ital amounting to 0.01% of the asset under their management unless they have suffi-
cient professional liability coverage (article 44 (2)). However, rules for consolidated su-
pervision requirements kick in at this stage (article 30 FinlA).

d) Specific Requirements for Fund management Companies

Fund management companies are subject to extensive rules, which mirror the existing
regime under the CISA. These consist in strict governance requirements: they will need
to have a board of directors composed of at least three members (article 52 (1) FinlO),
of which the majority are non-executive directors (article 52 (2) FinlO), and include at
least a third of independent directors (article 52 (4) FinlO). As with managers of col-
lective assets, the chairman of the board will be barred from being the chief executive
office (article 52 (3) FinlO). Moreover, the FinlO contemplates further requirements to
ensure that the fund management company is independent from the depository bank.
Among others, members of the management of the fund management company can-
not be at the same time a member of the management of the depository bank (article
53 (2) FinlO), while directorships within both entities are permissible, as long as a ma-
jority of the members of the board are independent from the depository bank (article
53 (1) and (3) FinlO).

In terms of capital requirements, they are required to hold at least CHF 1 million in eqg-
uity (article 58 FinlO) and comply with own funds requirements calculated on the basis
of the assets under management (article 59 (2) and (4) FinlO) and the general frame-
work applicable to banks for operational risks related to the custody and administra-
tion of units of collective investment schemes (article 59 (3) FinlO), subject to a cap at
CHF 20 million (article 59 (1) FinlO).
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e) Specific Requirements for Securities Firms

Securities firms remain fundamentally subject to the current regime, including in terms
of consolidated supervision. They are subject to full capital adequacy, liquidity and risk
diversification requirements imposed by Basel Ill at entity and on a consolidated basis
(article 46 (1) and (3) FinlA), unless they do not maintain settlement accounts for their
clients (article. 70 (4) FinlO). The flip-side of this regime is the possibility offered to se-
curities firms to rely, like banks, on additional capital instruments to prevent or over-
come a situation of financial distress (article 47 FinlA and article 13 (1) Banking Act).
This being said, the FinlA introduces some novelties. For example, securities houses
will be authorized to accept public deposits in connection with its regulated activities
(article 44 (2) FinlA) and credit such deposits to interest-bearing accounts. This regu-
latory framework falls, however, short from an English-style client-money protection re-
gime, although the FinlA mandates the Federal Council to issue provisions on the use
of public deposits (article 44 (3) FinlA).

f)  Specific Requirements for Branches and Representation Offices of
Foreign Financial Institutions

Finally, the regime for branches and representation offices of foreign financial institu-
tions is closely mirrored on the current regime for foreign banks and securities dealers.
In this respect, the greatest novelty is the new scope of this regime which will also ap-
ply to foreign portfolio managers and trustees as well as well as managers of collective
assets that were unregulated until now. As a consequence, foreign groups with a local
presence in Switzerland may need to reconsider their business model if they effectively
carry out activities in Switzerland, including mere marketing activities, since they would
trigger licensing requirements.

4) Dual Supervision of Portfolio Managers and Trustees

The most important change introduced by the FinlA is the prudential supervision of
portfolio managers and trustees under a two-tiered supervisory approach, where the
supervisory responsibility will be shared between FINMA and supervisory organizations,
a new hybrid supervisor, which will be responsible to supervise portfolio managers and
trustees under the FinlA as well as trade assayers under the Federal Act on the Con-
trol of the Trade in Precious Metals and Precious Metal Articles of 20 June 1933 (SR
941.31) and be licensed and supervised by FINMA (article 43a (2) FINMASA). Super-
visory organizations will also be allowed to act as a self-regulatory organization under
the Federal Act on Combating Money Laundering and Terrorist Financing of 10 Octo-
ber 1997 provided it was recognized as such (article 43a (3) FINMASA).

Under this model, FINMA will license and supervise portfolio managers and trustees
(article 5 (1) and 61 (1) FinlA). However, portfolio managers and trustees will be re-
quired to join a supervisory organization (article 7 (2) FinlA), which will be responsible
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for the day-to-day supervision (article 61 (2) FinlA and article 43b (1) FINMASA). As
an exception to this rule, portfolio managers and trustees belonging to a group that is
subject to consolidated supervision will not be required to join a supervisory organiza-
tion, but will be supervised directly by FINMA as part of the consolidated supervision.
The supervisory organizations will be entitled to rely on audit firms to inspect portfo-
lio managers and trustees following the dual-supervisory model applied by FINMA or
carry out the inspection themselves, as some self-regulatory organizations already do
in the realm of anti-money laundering regulations (article 62 (1) FinlA and article 43k
(1) FINMASA).

Under normal circumstances, the supervisory organization will be responsible for the
day-to-day supervision (article 43b (1) FINMASA), while FINMA will stay in the back-
ground. This supervision will be exercised mainly through periodic regulatory audits.
Furthermore, portfolio managers and trustees will be required to respond to any re-
quest for information that the supervisory organization requires to carry out its statutory
duties and to inform the supervisory organization of the occurrence of any event that is
of material importance for the supervision (article 43/(1) and (2) FINMASA).

The supervisory organization will not have formal administrative powers, however. This
role will remain with FINMA, who will be in charge of licensing (article 5 (1) FinlA) and
taking formal enforcement action against portfolio managers and trustees (as with any
other supervised entity). If, in the course of their supervision, a supervisory organiza-
tion finds that an portfolio manager or a trustee breached its obligation, it will be re-
quired to set a deadline to the regulated entity to remedy the situation and if it fails to
act within the deadline, it will be required to report the matter to FINMA (article 43b (2)
FINMASA). FINMA will then take over the case and will be empowered to use the full
palette of administrative measures available to it, including issuing a declaratory ruling
(article 32 FINMASA), ordering remedial measures (article 31 FINMASA), prohibiting a
person from exercising a controlling function within a supervised entity (article 33 FIN-
MASA), naming and shaming (article 34 FINMASA), confiscating undue profits (article
35 FINMASA), appointing an investigating agent to clarify the facts or manage the in-
stitution (article 36 FINMASA) or even withdraw the license (article 37 FINMASA).

The split between supervisory organizations and FINMA will, however, need to be clari-
fied in practice. Indeed, the line between supervision and enforcement is not clear. It is,
therefore, likely that FINMA will create a halfway house to deal with entities that need
to be monitored closely although their actions would not justify taking formal enforce-
ment proceedings, as it already does in connection with banks and securities dealers
that are subject to so-called intensive supervision.

Similarly, further clarifications will be needed to define the threshold for FINMA
to take enforcement action. Although the FinlA suggests that FINMA will be re-
quired to take enforcement action only against characterized offenders who failed to
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remedy breaches after the deadline set forth by the supervisory authority (see arti-
cle 43b (2) FINMASA), it seems unlikely that FINMA can turn a blind eye to seri-
ous breaches. In such cases, it is likely to need to take action, and issue blame or take
other enforcement action (e.g, confiscate undue profits) without giving the entity the
chance to clean up.

5) Other Changes

The FinlA also amends a number of other acts. The main changes relate to the CISA.
These amendments are related, on the one hand, to the new regulatory framework
which regulates institutions, such as managers for collective assets and fund man-
agement companies in the FinlA, rather than in the CISA. However, the FinlA amends
the CISA in a more substantial manner. First, the status of distributors of collective in-
vestment schemes will be repealed and, where applicable, replaced by the obligation
to register client advisors under the FinSA. Furthermore, it amends the regime for of-
fering foreign collective investments schemes. First, it substitutes the concept of distri-
bution of collective investment schemes with the concept of “offering” borrowed from
the FinSA and — in our view without any statutory basis — an extensive construction of
the financial service of buying and selling financial instruments for clients to include
any activity aimed at enticing an end-client to buy or sell a security (including possibly
through another financial service provider). Second, it limits the scope of the obligation
to appoint a Swiss representative and paying agent to funds offered to high net worth
individuals who elected to be treated as qualified investors and thus releases collec-
tive investments schemes that are exclusively offered to other qualified investors from
the scope of the CISA. Finally, the FinlA removed offerings 'from Switzerland’ from the
scope of the investments on collective schemes (articles 120 (1) and 123 (1) CISA as
amended by the FinlA). In doing so, the FinlA arguably removed pure outbound offer-
ings of collective investment schemes from the scope of the CISA, which is likely to
significantly decrease the regulatory burden of collective investment schemes that are
managed or administered in Switzerland without being offered locally.

In the realm of anti-money laundering, the FinlA entails two important changes. First,
portfolio managers, trustees and trade assayers will be subject to the same regulatory
regime as banks and securities dealers. Instead of having the possibility to join an SRO,
compliance with the Federal Act on Combating Money Laundering and Terrorist Fi-
nancing of 10 October 1997 (SR 955.0) will be supervised as part of the overall pru-
dential supervision, albeit following the dual supervisory model, with the supervisory or-
ganization in charge of ongoing supervision and FINMA intervening on a more ad hoc
basis, with the sole power to grant license and take formal enforcement action. Sec-
ond, the current regime of directly supervised financial intermediaries will be repealed
and financial intermediaries that are not already supervised by FINMA as part of the
overall prudential supervision will have to join a self-regulatory organization.
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Among other further amendments, the FinlA also introduces a licensing obligation for
trade assayers who deal in bankable precious metals, which is based on the same
model as the one applicable to portfolio managers and trustees.

6) Phasing-in

As mentioned at the outset, the FinlA will enter into force on 1 January 2020. The
FinlA provides for a generous phasing in process: financial institutions that were previ-
ously supervised by FINMA, such as asset managers for collective investment schemes
and fund management companies under CISA as well as securities dealers under
SESTA, will be automatically grandfathered into their new status under the FinlA (arti-
cle 74 (1) FinlA), but will need to join an ombuds organization within six months of the

recognition of the first ombuds organization by the Federal Department of Finance (ar-
ticle 93 (2) FinlO).

Trustees, portfolio managers and managers of collective assets that are newly subject
to licensing requirements will need to report themselves to FINMA within six months
of the entry in force of the FinlA and will have three years to submit their licensing ap-
plication, provided they are already member of a self-regulatory organization under the
AMLA (article 74 (2) FinlA). Otherwise, they will need to report themselves within six
months and have joined an SRO within a year of the entry in force of the FinlA, un-
less they joined a supervisory organisation and filed their application with FINMA in the
meanwhile (article 92 (1), although there is no certainty that the supervisory organiza-
tions will be up and running by then.

Furthermore, during the first year following the entry in force of the FinlA, new as-
set managers and trustees will be entitled to commence their operations provided that
they immediately notify FINMA and comply with all requirements under the FinlA, with
the exception of joining a supervisory organization. They will then have a year counting
from the first licensing of a supervisory authority by FINMA to file their own application
to be licensed and join a supervisory authority, provided they joined a self-regulatory
organization under the AMLA (article 74 (3) FinlA).

The phasing-in rules under the FinlA are, thus, not entirely congruent with the rules of
the FinSA which provides for a two-year phasing-in period to comply with the client
segmentation, rules of conduct and organizational duties. This change is all the more
paradoxical insofar as it extends the current obligation to appoint a Swiss representa-
tive and paying agent in connection with the offering of foreign collective investment
schemes that are not approved by FINMA for as long as the a financial service provider
that did not make the switch to the new rules of conduct and organization rules of the
FinSA is involved in the process (see article 105 (3)(e) and article 106 (3)(e) FinSO).
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7) Conclusion

In conclusion, the FinlA will do more than create a regulatory framework for portfo-
lio managers and trustees. It creates a comprehensive framework for the supervision
of financial institutions, with the notable exception of banks and insurance companies.
As such, it is on the one hand a recast of existing rules. On the other hand, by codify-
ing the existing practice in a systematic manner, it will necessarily lead to changes in
the applicable regulatory framework. The FinlO fine-tuned a number of governance re-
quirements to ensure that the rules remain proportionate. However, it will be necessary
to see how FINMA applies the new rules to determine whether they indeed are able to
create a level playing field among financial service providers without falling in the trap
of one size fits all financial institutions.

Rashid Bahar (rashid.bahar@baerkarrer.ch)

Supervision of Portfolio Managers and Trustees
Reference: CapLaw-2019-58

Under the new Financial Institutions Act (FinlA) entering into force on 1 January 2020,
portfolio managers and trustees will have to apply for a license with the Swiss Finan-
cial Market Supervisory Authority (FINMA) and become subject to ongoing pruden-
tial supervision by new supervisory organizations (SO). After the Swiss parliament
passed the new legislation in June 2018, the Swiss Federal Department of Finance
(FDF) released its draft implementing ordinance (Draft-FinlO) for consultation in Oc-
tober 2018. On 6 November 2019, the Federal Council adopted the final version of
the Financial Institutions Ordinance (FinlO) as well as the implementing ordinance to
the new Financial Services Act, and set the entry into force of the new regulation for
1 January 2020. The final FinlO contains various relevant changes for portfolio man-
agers and trustees compared to the Draft-FinlO. Against the background of the immi-
nent entering into force of the new legislation, the purpose of this article is to provide
a summary of the license requirements for portfolio managers and trustees as well as
the applicable transitional periods.

By Patrick Schleiffer / Ramona von Riedmatten

1) Portfolio Managers and Trustees will be FINMA-licensed Entities

While the new FinlA will only bring limited changes to the regulatory landscape within
which the already licensed Swiss financial institutions operate, the changes with re-
spect to portfolio managers and trustees will be substantial. These previously unli-
censed businesses will have to apply for a license with the Swiss regulator FINMA, and
they will be subject to comprehensive licensing requirements. In addition, under the
new law and regulations these businesses will be subject to ongoing prudential super-
vision by the yet to be established SO. Thus, the FinlA (and its implementing ordinance)
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will, for the first time, subject portfolio managers and trustees to license requirements
and an ongoing prudential supervision. As a result, portfolio managers and trustees will
generally be subject to the same type of rules that also apply to other financial institu-
tions. Needless to say that this new regulatory framework is significantly different than
the situation under current law, where these types of financial intermediaries were only
required to register themselves with a self-regulatory organization (SRO) for purposes
of compliance with the Swiss anti-money laundering laws.

a) Scope of the New Rules

The FinlA defines portfolio managers as someone that, based on a mandate agree-
ment, can dispose of a client's assets by way of the following activities: (i) purchase or
sale of financial instruments, (i) acceptance and transmission of client orders relating
to financial instruments, (i) management of financial instruments (asset management),
or (iv) advice relating to financial instruments (investment advice). A portfolio manager
has to deposit its clients’ assets segregated per client with a Swiss bank, a Swiss secu-
rities firm, or with an institution outside Switzerland, provided such institution is subject
to an equivalent prudential supervision.

A trustee is defined under the FinlA as someone that based on a trust deed can dis-
pose of the assets of a trust within the meaning of the Hague Trust Convention. This
rather specific definition excludes other trust-related service providers, such as pro-
tectors, from the scope of application of the new licensing requirements. Also, persons
providing similar types of services (e.g, nominee directors) will not be covered by the
new rules.

The FinlA and the FinlO provide for certain exemptions with respect to the activity as
portfolio manager or trustee. In particular, there will be exemptions for persons manag-
ing the assets of persons with whom they have “economic” or “family” ties. In this re-
spect, the FinlO further specifies what is considered as “economic” or “family” ties (in-
cluding a list of the relevant family relationships). Such exemptions allow, for example,
single family offices to continue to operate without the need for a license. Multi-fam-
ily offices can, however, generally not benefit from this exemption as they manage as-
sets of a number of unrelated clients. Further, the FinlA and the FinlO also exclude
from the licensing requirements persons that are acting based on a statutory mandate
(e.g, guardians).

Further, no license is required where financial services or trustee services are provided
exclusively to companies/entities within the same group of companies. Lastly, under
the final FinlO, unlike under the Draft-FinlO, FINMA may exempt trustees, at their re-
quest, from obtaining a trustee license, if the trustee (i) is a trust company owned and
supervised by a trustee that holds an authorisation from FINMA to act as trustee, and
(i) only acts as trustee of trusts which have been created by the same person or have



CaplLaw 572019 | FinlA (FINIG)

o
(]
«
@

been established for the benefit of the same family. This exemption covers the so-
called “dedicated trust companies”.

In addition, in order to fall within the scope of the new rules, the activities of a portfolio
manager and a trustee, respectively, have to be undertaken on a commercial basis. Ac-
cording to the FinlO, an activity is considered to be undertaken on a commercial basis
if any of the following thresholds are exceeded: (i) annual gross earnings in excess of
CHF 50,000, (i) having relationships with more than 20 contractual counterparties in a
calendar year, or (jii) assets under management/assets under trust in excess of CHF 5
million. These thresholds largely follow the rules already set out today in the current
Swiss Anti-Money Laundering Ordinance and accordingly, as a rule of thumb, portfolio
managers that are currently subject to the Swiss anti-money laundering obligations will
also be subject to the licensing requirements under the FinlA and FinlO. However, the
criterion that trustees and portfolio managers who execute transactions with an ag-
gregate value of over CHF 2 million per year are acting on a professional basis, which
was included in the Draft-FinlO (and which also had a corresponding model in the Anti-
Money Laundering Ordinance), no longer appears in the FinlO. The revised, more nar-
row, definition of acting on a “professional basis” may in practice be relevant for private
trust companies.

b) License Requirements

As a financial institution, a portfolio manager or a trustee has to meet the general li-
censing requirements applicable to all types of financial institutions as well as spe-
cific requirements applicable to portfolio managers and trustees. Among the general
requirements are such things as (i) the requirement to manage the relevant company
from Switzerland, (ii) “fit and proper” requirements with respect to the board of direc-
tors, senior management and qualified participants (i.e, each direct or indirect holding
of 10 % or more of the voting rights or the capital), (iii) duty to notify FINMA of activi-
ties outside Switzerland, and (iv) the requirement to be affiliated with a mediation body.

Non-Swiss portfolio managers rendering their services on a pure cross-border (ie,
without permanently employing staff in Switzerland) to clients in Switzerland, will not
need a license from FINMA. However, they will have to comply with the regulatory rules
under the new Financial Services Act (FinSA). When providing financial services on a
pure cross-border basis, the staff of non-Swiss portfolio managers (so-called client ad-
visers) will further have to register in a new register of advisers in Switzerland and be
obliged to meet the requirements for being registered (including having the necessary
know how and skills to comply with the regulatory rules under the FinSA and being af-
filiated to an ombudsman in Switzerland) before providing financial services in Switzer-
land, unless the relevant non-Swiss financial service provider is subject to prudential
supervision outside of Switzerland and its client advisors provide services in Switzer-
land exclusively to professional and institutional clients.
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In terms of specific requirements, the following applies to portfolio managers and trus-
tees:

- Affiliation with a supervisory organization:

Portfolio managers and trustees will have to apply for affiliation with one of the new
SO (see section 2 below) which will be responsible for the day-to-day prudential su-
pervision of the portfolio managers and trustees. The FinlO specifies that a portfolio
manager or a trustee has a right to be affiliated to an SO (i.e, the SO has to accept the
application for affiliation) if such portfolio manager and trustee has put in place internal
regulations and an organization of its business that ensures compliance with the reg-
ulatory requirements (including those set out in the FinSA and those under the Swiss
anti-money laundering laws, in each case to the extent applicable). In addition, the final
FinlO states that the SO may make the affiliation dependent on portfolio managers and
trustees being subject to a special professional secrecy.

- Composition of the management:

Unlike other financial institutions (such as banks or securities firms), portfolio manag-
ers and trustees are not required to set up a two-tiered management structure. FINMA
may, however, on a case-by-case basis require certain portfolio managers and trustees
to put in place a two-tiered management structure with a board of directors (composed
mostly of directors who are not part of the executive management) and an executive
management. According to the FinlO, portfolio managers and trustees may become
subject to such additional FINMA requirements if they have ten or more employees
(full time) or annual gross earnings of at least CHF 5 million, and if required in light of
the type and nature of their business. If a portfolio manager or trustee is able to estab-
lish that the proper continuation of the business is ensured with one qualified manager
only, the two-tiered management structure cannot be imposed by FINMA.

As a rule, the management of a portfolio manager or a trustee must be composed of
at least two qualified individuals. An individual is qualified within the meaning of the
FinlA if such individual has an adequate education and sufficient professional experi-
ence when taking over the management of a portfolio manager or a trustee. The FinlO
further specifies the requirements in terms of education and professional experience.
While the Draft-FinlO was much criticized in this respect, as it required that qualified
managers had the same level of experience and qualifications as auditors that effect
audits of trustees, the final version of the FinlO contains a different and clearer test.
According to the FinlO, the requirements concerning education and professional expe-
rience are as follows (with FINMA having the power to grant exemptions on a case-by-
case basis):
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— professional experience of at least b years;

— relevant training in the area of portfolio management or trust matters of at least
40 hours; and

— obligation for ongoing training.

In line with European regulations, the FinlO also requires portfolio managers and trus-
tees to set in place appropriate business continuity procedures in case of a prolonged
absence or death of a qualified individual.

- Risk management, internal controls and compliance

A portfolio manager or a trustee will have to implement an adequate risk management
and effective internal controls, including a compliance function. As a rule, risk manage-
ment and compliance functions have to be independent from the business side.

Taking into account that internal control systems and compliance can be quite a bur-
den for smaller companies, the FinlO provides for certain exemptions. More specifically,
a portfolio manager or trustee does not need to have a risk management and compli-
ance function that is independent from the business, if it:

— has annual gross earnings of less than CHF 2 million or no more than 5 employ-
ees (full time); and

— pursues a business model without increased risks.

On the other hand, where a portfolio manager or a trustee has a board of directors
composed mostly of directors who are not part of the executive management and an-
nual gross earnings of more than CHF 10 million, FINMA may require such portfolio
manager or trustee to put in place an independent internal audit.

The risk management and compliance functions may be delegated to qualified third
parties. Such delegation will be subject to the general delegation rules applicable to
all financial institutions, including the requirements to have the necessary technical
know-how and internal procedures to adequately supervise the delegated functions
and to document the delegation in the portfolio manager's or trustee’s organization
documents.

— Minimum capital requirements:

Portfolio managers and trustees will be required to have a minimum capital of
CHF 100,000. In addition, they need to maintain additional equity in an amount equal
to one quarter of their fix costs, but no more than CHF 10,000,000. The FinlO further
specifies the requirement for additional equity as follows:
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— The following qualifies as fix costs: (i) salaries (not including discretionary and/
or performance-based bonus payments), (i) operational costs, (i) amortization
of immovable property, and (iv) costs of valuation adjustments, provisions and
losses.

— When calculating the additional capital, companies can take into account the fol-
lowing: (i) fully paid up capital, (ii) legal and other reserves, (iii) undistributed prof-
its, (iv) certain latent/hidden reserves, and (v) certain subordinated loans (pro-
vided they have a minimum term of at least 5 years).

— On the other hand, when calculating whether the additional equity requirement
is met, companies need to deduct (i) losses of the period and losses carried for-
ward, (i) goodwill, (jii) book value of participations, (iv) 20% of any subordinated
loans during the b years preceding the reimbursement, and (v) certain other val-
ues as further set out in the FinlQ.

— Finally, the FinlO states that a professional liability insurance can cover up to
50% of the additional equity requirement.

2) Supervisory Organizations

Under the FinlA, one or more FINMA-licensed privately organized SO will be responsi-
ble for the ongoing day-to-day supervision of portfolio managers and trustees. In terms
of timing, the license applications for the new SO have to be filed with FINMA within
six months of the entry into force of the FinlA (ie, by end of June 2020) and FINMA
will then have to decide on the license applications by the end of 2020.

Once operational, the SO will be responsible for the ongoing day-to-day prudential su-
pervision of portfolio managers and trustees. As part of this supervision, an SO may
conduct audits of portfolio managers and trustees themselves or they can require the
portfolio managers and trustees to appoint an external auditor for purposes of the reg-
ulatory audit. This rule allows existing SROs with their own audit organization to con-
tinue to conduct their own audits (should such SRO decide to apply for a license as
SO).

The SO will also have the possibility to reduce the audit frequency of the portfolio man-
agers and trustees supervised by them. This risk-based approach allows smaller enti-
ties to benefit from a reduced supervisory burden. In years where there is no audit, the
supervised entities will have to prepare and file a (standardized) report on their compli-
ance with the relevant laws and regulations. FINMA will issue further regulatory guid-
ance on the risk-based approach and the requirements for the standardized report.

As mentioned above, the SO will be responsible for the ongoing day-to-day pruden-
tial supervision of portfolio managers and trustees. Should an SO learn that a portfolio
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manager or a trustee does not comply with its obligations, it can set a deadline within
which the respective portfolio manager or trustee has to remedy the situation. Other
than that and a general right to obtain information from the supervised entities, the SO
do not have any other supervisory or enforcement tools at their disposal. In particular,
the SO will not be able to open their own enforcement action. Accordingly, if a super-
vised entity does not comply with its duties, the SO will have to notify FINMA who will
then take up appropriate enforcement actions.

In order to avoid duplication of audit work and in order to ensure a harmonized supervi-
sion, it is expected that FINMA and the SO will issue further implementing regulations
and that FINMA and the SO will coordinate their supervision work.

3) Transitional Period

Taking into account the amount of changes that the new regulatory framework brings
to existing portfolio managers and trustees, the FinlA and the FinlO provide for rather
long transitional periods. The transitional periods can be grouped in the following three
different scenarios:

- Portfolio managers/trustees that are already operating at the time the FinlA
enters into force (i.e, activities started before 1 January 2020):

Existing portfolio managers and trustees have to notify FINMA within 6 months of the
entry into force of the FinlA, ie, until 30 June 2020. Following this initial notification,
such existing portfolio managers and trustees have to meet the license requirements
and file a license application with FINMA within 3 years after the entry into force of the
FinlA, ie, until the end of 2022. Once a license application has been filed, such portfo-
lio managers and trustees can continue their activities until FINMA has decided on the
license application; provided, however, such portfolio managers and trustees are affili-
ated with an SRO for AML purposes.

- Portfolio managers/trustees that start their activities after 1 January 2020 but
before the end of 2020:

These portfolio managers and trustees have to immediately notify FINMA of their activ-
ities and they have to generally comply with the FinlA licensing requirements from day
one. The only exception is the requirement to be affiliated with an SO. For this obliga-
tion, the FinlA provides for a transitional period of one year following the point in time
FINMA has authorized the first SO. At the same time, these type of portfolio manag-
ers and trustees also have to file a license application with FINMA. As is the case with
the existing portfolio managers and trustees, once a license application has been filed,
such portfolio managers and trustees can continue their activities until FINMA has de-
cided on the license application; provided, however, such portfolio managers and trus-
tees are affiliated with an SRO for AML purposes.
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- Portfolio managers and trustees that start their activities after 1 January 2021:

All other portfolio managers and trustees, i.e. all that start their activities after 1 Jan-
uary 2021, first have to apply for a license and an affiliation with a SO. They may only
start operating their business once FINMA has decided on the license application.

4) Conclusion

The FinlA provides for a number of significant changes to the regulatory framework
within which portfolio managers and trustees will have to operate in the future. Most im-
portantly, portfolio managers and trustees will be subject to stringent licensing require-
ments and ongoing supervision by yet to be established SO. However, the FinlO takes
into account that many of the existing portfolio managers and trustees are smaller
businesses with a lean management structure and accordingly, the implementing rules
and regulations as currently provided for in the FinlO do provide certain regulatory flex-
ibility. Furthermore, the transitional periods provided for in the FinlA allow for a gradual
transition of existing portfolio managers and trustees into the new regulatory regime. It
can however not be excluded that the custodian banks with which a portfolio manager
deposits the assets of its clients will urge such portfolio manager to obtain the relevant
license as soon as reasonably possible as the regulatory duties of a custodian bank to-
wards a prudentially supervised portfolio manager will be less demanding than those in
respect of a non-supervised portfolio manager during the transitional period.

Patrick Schleiffer (patrick.schleiffer@lenzstaehelin.com)

Ramona von Riedmatten (ramona.vonriedmatten@lenzstaehelin.com)
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Sunrise terminates SPA with Liberty Global
Reference: CapLaw-2019-59
On 13 November 2019, Sunrise Communications Group AG announced that it had

canceled the share purchase agreement with Liberty Global in connection with its pro-
posed acquisition of UPC Switzerland.

CRISPR Therapeutics AG public offering of an aggregate
4887500 common shares

Reference: CapLaw-2019-60

On 20 November 2019, CRISPR Therapeutics AG launched its public offering of an
aggregate 4,887500 common shares on Nasdaq raising approximately USD 315.2
million. CRISPR Therapeutics is a leading gene editing company based in Zug, Swit-
zerland, focusing on developing transformative gene-based medicines for serious dis-
eases based on its proprietary CRISPR/Cas9 technology.

Jacobs Holding completes the placement of
Barry Callebaut Shares

Reference: CaplLaw-2019-61

Jacobs Holding AG successfully placed 550,000 shares (approx. 10%) in Barry Calle-
baut AG by way of an accelerated bookbuilding process and a simultaneous private
placement. Jacobs Holding thus diversified its portfolio while remaining Barry Calle-
baut's reference shareholder with a stake of approximately 40%. Jacobs Holding is
an investment company founded by entrepreneur Klaus J. Jacobs. The only economic
beneficiary of Jacobs Holding is the Jacobs Foundation, one of the world's leading
charitable foundations for the promotion of development opportunities for children and
young people.



Canton of Geneva issued a Green Bond
Reference: CapLaw-2019-62

On 28 November 2019 the Canton of Geneva issued green bonds listed on the SIX
Swiss Exchange in an aggregate amount of CHF 660 million. The issuance was made
according to the Green Bond Principles published by the International Capital Market
Association, and divided into three respective tranches of CHF 175 million with a ma-
turity in 2028, CHF 200 million with a maturity in 2039 and CHF 285 million with a
maturity in 2032.

WisdomTree Issuer X Limited launched one of the world'’s
first crypto index ETP listed on a regulated stock exchange
Reference: CapLaw-2019-63

On 3 December 2019, WisdomTree Issuer X Limited was recognized by the SIX Swiss
Exchange as a new Exchange Traded Product (ETP) issuer to its trading segment
and, launched one of the world's first crypto index ETP listed on a regulated stock ex-
change. The ETP is investing in Bitcoin.

Kuros Biosciences completes rights offering
Reference: CapLaw-2019-64

On 6 December 2019, Kuros Biosciences, a life science company focusing on the de-
velopment and marketing of orthobiologics, completed a capital increase by way of a
rights offering to its shareholders. 36.3% of the shareholders of Kuros Biosciences
exercised their subscription rights in the rights offering. 2,818,718 of the remaining
shares not subscribed were preferably allocated to Optiverder B.V. and further remain-
ing shares were placed in the market. The offer price was set at CHF 1.95 per share.
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SCHMOLZ + BICKENBACH AG launches
its rights offering
Reference: CapLaw-2019-65

SCHMOLZ + BICKENBACH's rights offering that launched on 10 December 2019.
On 2 December 2019, the extraordinary shareholders’ meeting of SCHMOLZ + BICK-
ENBACH approved a capital increase of at least CHF 325 million through the issu-
ance of up to 2,953,125,000 new registered shares, and a simultaneous reduction of
the nominal value of the existing registered shares from CHF 0.50 per share to the
level of the offer price, which is expected to be one of CHF 0.20, CHF 0.25 or CHF
0.30 per new share. The gross proceeds from the capital increase are envisaged to
be at least CHF 325 million. The listing and first day of trading of the new registered
shares on SIX Swiss Exchange are expected to take place on 9 January 2020.

SCHMOLZ + BICKENBACH, with more than 10,000 employees and its own produc-
tion and distribution companies in 30 countries on b continents, is one of the world’s
leading providers of individual solutions in the special long steel products sector.
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Seminar: 17th Annual Zurich Stock Corporation
Conference (17. Zurcher Aktienrechtstagung)

3 March 2020, Zurich

https.//www.eiz.uzh.ch/ElZ/web/eiz/event.aspx ?WPParams=43A9B2A7C6D4EOES
AABOSD92A7929F

Seminar: 10th Annual Zurich Conference on
Responsibility in Corporate Law (10. Zircher Tagung zur
Verantwortlichkeit im Unternehmensrecht)

11 February 2020, Zurich

https://www.eiz.uzh.ch/ElZ/web/eiz/eventaspx?WPParams=43A9B2A7C6D4EOES
AABOSD92A7929E

Vortragsreihe am Mittag: Corporate Responsibility: Why
the Stakeholder Model is Doomed to Fail and how Good
Corporations Should Behave

28 February 2020, Zurich

https.//www.eiz.uzh.ch/ElZ/web/eiz/event.aspx?WPParams=43A9B2A7C6D4EOES
AABOSD92A792A6

In light of the new data protection laws, CapLaw has released a privacy statement. The privacy statement,
as updated from time to time, is available on our website (see http://www.caplaw.ch/privacy-statement/).
For any questions you may have in connection with our data processing, please feel free to contact us at
privacy@caplaw.ch.



